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THE  TAXATION  OF  THE  ELEVATED 
RAILROADS  IN  THE  CITY  OF 
NEW  YORK. 


“  There  is  nothing  very  poetic  about  tax  laws,” 
sighed  a  Pennsylvanian  judge,  weary  of  the  tedium  of 
discussion  over  their  technicalities  ;  and  there  are 
few  who  have  had  much  to  do  with  them  but  will 
sympathize  with  the  feeling  that  found  vent  in  the 
expression.  Yet  the  truth  about  such  statutes  is 
usually  as  hard  to  find  as  the  poetry.  For  no  laws 
are  more  difficult  of  interpretation,  and  to  the  effects 
of  none  are  men  more  blind.  But  there  is  a  poetic 
justice  about  their  history.  The  Nemesis  that  fol¬ 
lows  an  unrighteous  tax  is  more  palpable  and  is 
shod  less  heavily  than  she  who  pursues  the  authors 
of  other  iniquitous  legislation.  It  was  such  a  tax 
that  lost  the  first  Charles  of  England  his  head.  The 
fall  of  the  House  of  Bourbon  was  due  to  a  vicious 
system  of  imposts.  And  to  similar  errors,  George 
III.  owed  the  loss  of  his  American  colonies  ;  and 
Napoleon  attributed  that  of  his  empire.  Nor  are 
the  misfortunes  thus  brought  about  confined  to 
kings.  Republics,  too,  have  felt  the  evils  that  inevi¬ 
tably  result  from  oppressive  taxation.  It  is  to  this 
that  historians  impute  the  decline  of  Holland  ;  and 
examples  of  the  evils  produced  in  our  own  country 
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by  a  similar  cause  might  be  multiplied,  did  I  not  fear 
the  mixing  of  party  prejudice  in  the  discussion  of  a 
question  that  demands  the  careful  attention  and  im¬ 
partial  consideration  of  every  voter  in  this  city. 

Nineteen  hundred  and  thirty  dollars  and  forty- 
one  cents  a  day,  seven  hundred  and  four  thousand 
six  hundred  dollars  a  year,  is  sought  to  be  collected 
from  the  elevated  railroads  by  taxation.  The  ex¬ 
pense  of  the  transport  of  each  passenger  upon 
them,  exclusive  of  all  profit  to  the  shareholders  in 
any  of  the  companies  which  control  them,  is  5  IOO 
cents,1  which  is  raised  by  taxation  to  6-^- cents.  As 
long  as  such  a  state  of  things  continues,  it  is  plain 
that  five-cent  fares  are  impossible,  unless  the  rail¬ 
roads  are  transformed  into  charitable  institutions. 
Of  these  taxes,  fifty -three  thousand  nine  hundred 
and  ninety-one  dollars  and  sixty-five  cents,  being  ~- 
of  one  per  cent,  of  their  gross  earnings,  is  paid  di¬ 
rectly  by  the  railroad  companies  to  the  State  Comp¬ 
troller.  One  hundred  and  twelve  thousand  three 
hundred  and  ninety-eight  dollars  more  is  the  per¬ 
sonal  property  tax  of  2  per  cent,  of  what,  is 
claimed  to  be  the  value  of  the  “  capital  stock  of 
the  Manhattan  Railway  Company.  The  remainder 
is  their  alleged  proportion  of  a  tax  of  two  and  a 
quarter  per  cent,  of  the  assessed  value  of  all  the  land 
in  the  city  not  specially  exempt.  The  law  com- 

1  In  this  sum  I  include  the  proportional  amount  of  the  interest  yearly 
due  upon  first  and  second  mortgage  bonds,  which  amounts  to  i  roV  for  each 
passenger. 
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mands,  that  in  assessing  real  estate,  the  tax  commis¬ 
sioners  shall  fix  its  value  at  “  the  sum  for  which  such 
property  under  ordinary  circumstances  would  sell.”  1 
In  deliberate  and  systematic  violation  of  this  law, 
as  appears  by  the  reports  of  the  State  assessors, 
by  a  comparison  of  the  prices  of  such  sales  as  are 
recorded,  and  by  the  testimony  of  the  deputy  tax 
commissioners  themselves,  during  the  last  three 
years  as  well  as  for  some  time  before,  ordinary 
land  in  the  city  of  New  York  has  never  been  as¬ 
sessed  at  more  than  sixty-five,  and  often  at  not 
more  than  forty  per  cent.,  of  its  market  value,  while 
the  structures  of  the  elevated  railroads,  which  by  a 
legal  fiction  are  called  lands,  are  taxed  at  a  sum 
greatly  in  excess  of  their  actual  cost,  as  well  as  of 
the  sum  for  which  they  would  sell,  even  if  sold  with 
their  franchises,  which  are  separately  assessed. 

Aside  from  the  numerous  objections,  technical  and 
substantial,  which  are  urged  in  the  courts  against 
the  taxes  thus  sought  to  be  imposed  upon  the  ele¬ 
vated  railroad  companies,  and  by  means  of  which 
their  counsel  have  been  able,  hitherto,  to  prevent 
the  collection  by  the  city  of  any  part  of  the  taxes 
claimed  by  it  for  1879,  1880,  and  1881,  except  what 
has  been  voluntarily  paid  ;  such  an  assessment  is  of 
very  doubtful  constitutionality.  The  Fourteenth 
Amendment  to  the  Federal  Constitution  forbids  a 
State  to  “  deny  to  any  person  within  its  jurisdiction 


^aws  of  1859,  ch.  302>  §  7  I  Laws  of  1882,  ch.  410,  §  814. 
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the  equal  protection  of  its  laws.  “  A  State,  it  has 
been  held  by  the  Supreme  Court  of  the  United 
States,  “  acts  by  its  legislative,  its  executive,  or  its 
judicial  authorities.  It  can  act  in  no  other  way. 
The  constitutional  provision,  therefore,  must  mean 
that  no  agency  of  the  State,  or  of  the  officers  or 
agents  by  whom  its  powers  are  executed,  shall  deny 
to  any  person  within  its  jurisdiction  the  equal  pro¬ 
tection  of  the  laws.  Whoever  by  virtue  of  public 
position  under  a  State  government,  deprives  another 
of  property,  life,  or  liberty  without  due  process  of 
law,  or  denies  or  takes  away  the  equal  protection  of 
the  laws,  violates  the  constitutional  inhibition  ;  and 
as  he  acts  in  the  name  and  for  the  State,  and  is 
clothed  with  the  State’s  authority,  his  act  is  that  of 
the  State.  This  must  be,  or  the  constitutional  pro¬ 


hibition  has  no  meaning.”  1 

The  force  of  this  constitutional  guaranty  of  pri¬ 
vate  rights  has  been  thus  stated  by  Mr.  Justice  Field, 
in  an  opinion  remarkable  alike  for  the  intellectual 
vigor  and  the  moral  courage  which  it  displays: 
« The  equality  of  protection  thus  assured  to  every 
one  while  within  the  United  States,  from  whatever 
country  he  may  have  come,  or  of  whatever  race  or 
color  he  may  be,  implies  not  only  that  the  courts  of 
the  country  shall  be  open  to  him  on  the  same  terms 
as  to  all  others  for  the  security  of  his  person  or 
property,  the  preservation  or  redress  of  wrongs,  and 


i  Mr  Tustice  Strong  in  Ex  parte  Virginia  ioo  U.  S.  339.  at  page  347  » 
quo^'ald  reaffirme/in  Neal  l  Delaware,  103  U.  S.  37°,  at  page  397- 
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the  enforcement  of  contracts,  but  that  no  charges  or 
burdens  shall  be  laid  upon  him  which  are  not  equally 
borne  by  others ;  and  that  in  the  administration  of 
criminal  justice,  he  shall  suffer  for  his  offences  no 
greater  or  different  punishment.”  1  And,  in  a  very 
recent  case,  the  same  judge  with  whom  Judge  Saw¬ 
yer  concurred,  gave  the  following  construction  to 
this  part  of  our  fundamental  law  : 

“  The  concluding  clause  of  its  first  section  was  de¬ 
signed  to  cover  all  cases  of  possible  discriminating 
and  partial  legislation  against  any  class,  in  ordaining 
that  no  State  shall  deny  any  person  within  its' juris¬ 
diction  the  equal  protection  of  the  laws.  Equality 
of  protection  is  thus  made  the  constitutional  right  of 
every  person  ;  and  this  equality  of  protection  im¬ 
plies  not  only  that  the  same  legal  remedies  shall  be 
afforded  to  him  for  the  prevention  or  redress  of 
wrongs  and  the  enforcements  of  rights,  but  also  that 
he  shall  be  subjected  to  no  greater  burdens  or  charges 
than  such  as  are  equally  imposed  upon  similar  prop¬ 
erty  of  others,  similarly  situated,  and  thus  made  to 
bear  an  unequal  share  of  the  public  burdens.  Prop¬ 
erty  may  indeed  be  classified,  and  different  kinds  be 
subject  to  different  rates.  Real  property  may  be 
taxed  at  one  rate  and  personal  property  at  another. 
Property  in  particular  places  may  be  taxed  for  local 
purposes,  while  property  situated  elsewhere  is  ex¬ 
empt.  License  taxes  may  also  vary  in  amount,  ac- 


1  The  Chinese  Queue  Case  (Ho  Ah  Kong  v.  Nunan),  5  Sawyer,  562. 
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cording  to  the  calling  or  business  for  which  they  are 
exacted.  But  arbitrary  distinctions  not  arising  from 
real  differences  in  the  character  or  situation  of  t  e 
property,  or  which  do  not  operate  alike  upon  all 
property  of  the  same  kind  similarly  situated,  are  for¬ 
bidden  by  the  amendment.  Equality  in  the  impo¬ 
sition  of  burdens  is  the  constitutional  rule  as  applied 
to  the  property  of  individuals,  where  it  is  subject  to 
taxation  at  all;  and  this  imports  that  an  uniform 
mode  shall  be  followed  in  the  estimate  of  its  value, 
and  that  the  contribution  exacted  shall  be  in  some 
uniform  proportion  to  such  value  prescribed,  accor  - 
ing  to  the  nature  or  position  of  the  property.  All 
State  action,  constitutional  or  legislative,  impinging 
upon  the  enforcement  of  this  rule,  must  give  way 

Id  f  0  *  *  i 

“The  Fourteenth  Amendment  of  the  Constitution, 
in  declaring  that  no  State  shall  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of  the 
laws,  creates  a  limitation  upon  the  exercise  of  all  the 
powers  of  the  State  which  can  touch  the  individual 
or  his  property,  including  among  them  that  of  tax¬ 
ation.  Whatever,  the  State  may  do,  it  cannot  de¬ 
prive  any  one  within  its  jurisdiction  of  the  equal  pro¬ 
tection  of  the  laws.  And  by  equal  protection  of  the 
laws  is  meant  equal  security  under  them to  ' every 
one  on  similar  terms,  in  his  life,  his  liberty,  hi 
property,  and  in  the  pursuit  of  happiness. 

i^ounty^of  San~Mateo  v.  Southern  Pacific  R.  R.  Co.,  13  Fed*  R> 

145,  at  pp.  i5°~i5i* 
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plies  not  only  accessibility  by  him,  on  the  same 
terms  with  others,  to  the  courts  of  the  country  for 
the  security  of  his  person  and  property,  the  pre¬ 
vention  and  redress  of  wrongs,  and  the  enforcement 
of  contracts,  but  also  an  exemption  from  any  greater 
burdens  or  charges  than  such  as  are  equally  imposed 
upon  all  others  under  like  circumstances. 

“  Unequal  exactions  in  every  form,  or  under  any 
pretence,  are  absolutely  forbidden  ;  and,  of  course, 
unequal  taxation,  for  it  is  in  that  form  that  offensive 
burdens  are  usually  laid.  It  is  not  possible  to  con¬ 
ceive  of  equal  protection  under  any  system  of  laws, 
where  arbitrary  and  unequal  taxation  is  permissible  ; 
where  different  persons  may  be  taxed  on  their  prop¬ 
erty  of  the  same  kind,  similarly  situated,  at  different 
rates  ;  where,  for  instance,  one  may  be  taxed  at  one 
per  cent,  on  the  value  of  his  property,  another  at 
two  or  five  per  cent.,  or  when  one  may  be  thus 
taxed  according  to  his  color,  because  he  is  white,  or 
black,  or  brown,  or  yellow,  or  according  to  any 
other  rule  than  that  of  a  fixed  rate  proportionate  to 
the  value  of  his  property/’ 1  “  As  the  foundation 

of  all  just  and  equal  taxation  is  the  assessment  of 
the  property  taxed,  that  is,  the  ascertainment  of  its 
value,  in  order  that  the  tax  may  be  estimated  ac¬ 
cording  to  some  ratio  to  the  value,  uniformity  of  tax¬ 
ation  necessarily  requires  uniformity  in  the  mode  of 
assessment,  as  well  as  in  the  rate  of  taxation,  or,  to 

1  County  of  San  Mateo  v.  Southern  Pacific  Railroad  Company,  13  Fed.  R., 
722,  at  page  733. 
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quote  the  language  of  the  Supreme  Court  of  Ohio 
expressing  the  same  thought :  ‘  Uniformity  in  tax¬ 

ing  implies  equality  in  the  burden  of  taxation,  and 
this  equality  of  burden  cannot  exist  without  uni¬ 
formity  in  the  mode  of  assessment  as  well  as  in  the 
rate  of  taxation.’  (Exchange  Bank  of  Columbus  vs. 

Hines,  3  Ohio  St.  Rep.,  1.)  ”  ' 

Moreover,  the  New  York  Elevated  Railroad  has 

been  recognized  by  the  legislature  as  the  legal  suc¬ 
cessor  of  the  West  Side  and  Yonkers  Patent  Rail¬ 
way  Company*  2 ;  the  act  incorporating  which  pro¬ 
vides,  that  it  shall  “  quarter-annually  ”  pay  to  the 
Comptroller  of  the  city  of  New  York  five  per  cent, 
of  its  net  income,  and  that  “  the  payment  thereof 
shall  be  the  legal  compensation  in  full  for  the  use 
and  occupation  of  the  streets  by  said  railway  as  pro¬ 
vided  by  law,  and  shall  constitute  an  agreement,  in 
the  nature  of  a  contract,  between  said  city  and  con¬ 
structing  company,  entitling  the  latter,  or  its  succes¬ 
sors,  to  the  privileges  and  rates  of  fare  heretofore  or 
hereinafter  legalized.” 3 4  And  although  the  Court  of 
Appeals  has  held  that  this  statutory  provision  was 
not  intended  to  relieve  the  company  from  any  taxes 
assessed  against  it  merely  because  it  has  erected  a 
structure  in  the  streets  of  the  city  of  New  York  * , 
yet,  as  the  decisions  of  State  courts  construing  statu - 

>  County  of  San  Mateo  v.  Southern  Pacific  Railroad  Company,  13  Fed. 

R.,  722,  at  page  733. 

3  Laws  of  1875,  ch.  595. 

s  Laws  of  1868,  ch.  855.  N  Y  /icq 

4 People  ex  rel.  N.  Y.  El.  R.  R.  Co.  v.  Com  rs  of  Taxes,  82  N.  Y.,  459- 
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tory  contracts  are  not  binding  upon  the  Federal 
tribunals,  it  is  by  no  means  improbable  that  the 
latter  will,  following  what  has  been  called  the  golden 
rule  of  statutory  construction,  and  giving  the  words 
their  plain  meaning,  decide  that  the  corporation  can¬ 
not,  without  infringing  the  clause  of  the  Constitution 
forbidding  a  State  to  impair  the  obligation  of  con¬ 
tracts,  be  thus  indirectly  charged  additional  toll  for 
the  use  of  the  city’s  thoroughfares. 

But  there  is  much  to  be  said  against  the  propriety 
of  an  attempt  to  influence  public  opinion  upon  a 
question  which  is  pending  in  the  courts.  And,  even 
were  its  propriety  not  doubtful,  no  good  could  in  the 
present  case  be  gained  thereby.  The  interests  of 
the  elevated  railroads  are  defended  by  their  counsel, 
and  if  their  view  of  the  law  is  correct,  the  companies 
will  be  absolutely  relieved  from  the  payment  of  not 
only  all  past  but  all  future  taxes  which  are  assessed 
against  them  upon  the  same  principles.  The  object 
of  this  essay  is  to  point  out  to  the  people  of  the  city 
of  New  York,  how  much  injury  is  inflicted  upon 
them  by  the  persistence  of  those  in  charge  of  their 
common  interests  in  a  system  which  is  in  opposition 
to  all  sound  principles  of  political  economy,  public 
policy,  and  common-sense,  and  which,  while  nom¬ 
inally  aimed  merely  at  the  stockholders  of  those 
corporations,  is  in  reality  ruinous  to  the  interests  of 
all  who  use  their  aid,  or  would  be  benefited  by  the 
increase  and  extension  of  the  accommodations  which 
they  afforded. 
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If  our  system  of  taxation  should  ever  be  remod¬ 
elled  and  a  scientific  one  adopted,  it  is  very  doubt¬ 
ful  whether  the  elevated  railroads  will  be  then  sub¬ 
jected  to  any  taxation.  It  seems  highly  probable 
that  the  public  interest  would  be  better  served  by 
relieving  them  of  all  taxes  and  compelling  them  to 
lower  their  fares  until  the  profits  of  the  shareholders 
should  be  no  higher  than  under  the  present  con¬ 
dition  of  the  law.1  There  is  little  more  reason  for 
taxing  the  railroads  than  for  taxing  the  streets. 
Those  like  these  have  been  built  for  the  benefit  of 
the  public.  In  constructing  the  former  as  well  as 
the  latter,  the  State  has  interfered  to  compel  the  in¬ 
voluntary  surrender  of  private  property  in  obedience 
to  its  right  of  eminent  domain.  And  in  the  travel 
upon  both  alike,  the  law  interferes  to  see  that  no 
one  shall  have  any  special  privileges.  The  fact, 
that  the  streets  are  under  the  supervision  of  public 
officials,  to  compel  whose  proper  attention  to  their 
condition  it  has  been  necessary  to  arouse  manifes¬ 
tations  of  public  sentiment  akin  to  such  as  inspire 
the  appointment  of  a  committee  of  vigilance,  and 
that  the  elevated  railroads  are  in  the  hands  of  pri¬ 
vate  persons,  whose  self-interest  has  prevented  the 
existence  of  any  abuses  in  their  management  that 
could  be  compared  to  those  which  were  a  stench  in 
the  nostrils  of  travellers  beneath  them,  affords  no 


1  This  theory  seems  to  be  recognized  in  the  Italian  Rallroad,^ch 
Law  of  Italy  relating  to  concessions,  railways,  and  tramways,  y 
Woodward  Walls,  Vp.  32-38.  Compare  tire  law  of  Denmark  as  descnbed 


on  page  48. 
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solid  ground  of  distinction.  Not  long  ago,  the  Brit¬ 
ish  Government  charged  toll  for  the  use  of  its  high¬ 
ways.  The  State  of  New  York  does  still  for  the 
use  of  its  canals.  And  the  advantage  of  escaping 
official  incompetency  and  corruption  by  farming  out 
the  collection  of  the  public  revenues  to  private  in¬ 
dividuals  has  been  known  and  appreciated  as  far 
back  as  the  time  of  the  Romans. 

This  view  of  the  relation  of  railroads  to  the  State 
is  so  universally  recognized  by  the  courts  that  it 
would  seem  like  pedantry  for  me  to  dwell  upon  the 
authorities  in  support  of  it.1  A  few  quotations, 
showing  a  singular  unanimity  of  opinion  among  men 
of  the  utmost  dissimilarity  in  interest  and  habit, 
upon  the  expediency  of  taxing  railroads,  may,  how¬ 
ever,  be  of  assistance  to  readers  whose  minds  have 
not  sufficient  confidence  in  their  own  strength  to  be 
influenced  by  argument,  unsupported  by  authority. 

In  his  speech  upon  finance  and  canals  before  the 
Constitutional  Convention  of  1876,  Governor  Tilden 
said  :  “  I  concurred  entirely  in  the  general  view  of 
the  inexpediency  of  taxing  the  right  of  way.  I  re¬ 
gard  the  condition  of  taxation  to  which  we  have  in 
our  time  arrived  in  respect  to  the  railroad  system  as 
a  very  serious  error,  calculated  to  lead  to  very  inju¬ 
rious  results  to  the  public.  *  *  *  To-day  the 

direct  taxation  upon  the  railways  of  the  country,  if  I 
may  judge  from  the  cases  which  have  come  under 


1  M’Coy  v.  C.,  I.,  St.  L.  &.  C.  R.  Co.,  13  Fed.  R.,  3. 
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my  observation,  is  not  less  than  five  per  cent,  of 
their  gross  earnings  and  well  toward  twenty  per 
cent,  of  their  net  earnings,  while  the  indirect  taxa¬ 
tion  upon  them  is  about  three  times  that  amount, 
and  the  people  of  this  country  ought  to  know  that 
whenever  they  pay  a  dollar  for  any  transportation  or 
for  travel,  not  less  than  twenty  or  twenty-five  cents 
of  that  dollar  is,  not  the  cost  of  the  service  they  re¬ 
ceive,  but  taxation  unduly  imposed  on  such  subjects 
in  our  time.  If  one  half  of  the  net  earnings  of  the 
railways  goes  to  their  creditors,  the  bond-holders, 
then  not  more  than  twelve  and  a  half  or  fifteen  per 
cent,  of  their  gross  earnings  are  received  by  the  pro¬ 
prietors  of  these  great  works,  the  stockholders.  This 
includes  all  interest  on  the  investments  of  the  pro¬ 
prietary  class,  and  all  indemnity  for  risks  incident  to 
their  enterprises,  and  all  compensations  for  a  super¬ 
visory  attention  to  their  administration.  It  is  a 
startling  fact  that  to  a  much  larger  extent  than  all 
which  these  useful  servants  of  the  public  pay  to 
their  owners— they  collect  for  the  government  by 
direct  and  indirect  taxation.  You  would  truly  de¬ 
scribe  their  leading  characteristic  if  you  should  say 
that,  in  respect  to  their  net  results,  they  are  chiefly 
agents  of  the  government  to  levy  taxes  upon  the 
people.  That,  while  achieving  such  marvellous  re¬ 
sults  as  we  witness  in  our  day  in  enhancing  the  pro¬ 
ceeds  of  human  industry,  in  facilitating  travel  and 
commerce,  in  quickening  all  the  springs  of  social 
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prosperity  and  individual  happiness,  these  useful 
servants  of  the  public  exist  more  for  the  government 
than  for  the  owners  whose  enterprise  has  created 
them.  I  cannot,  however,  but  deem  such  a  mode 
and  degree  of  taxation  as  most  mischievous.  In  a 
condition  of  general  low  prices  for  agricultural  pro¬ 
ductions  it  would  probably  be  impracticable.”  1 
So,  Chief-Justice  Shaw,  whom  the  members  of  the 
Massachusetts  bar  still  speak  of  with  the  same  rev¬ 
erence  that  their  English  brethren  formerly  had  for 
the  memory  of  Lord  Mansfield,  said,  when  delivering 
the  unanimous  judgment  of  his  judicial  brethren  in 
a  leading  case  involving  the  validity  under  statutes, 
almost  precisely  similar  to  those  under  which  such 
taxation  is  imposed  in  New  York,  of  a  tax  upon  the 
track  and  road-bed  of  a  railway  : 

“  It  is  manifested  that  the  establishment  of  that 
great  thoroughfare  is  regarded  as  a  public  work, 
established  by  public  authority,  intended  for  the 
public  use  and  benefit,  the  use  of  which  is  secured 
to  the  whole  community,  and  constitutes,  therefore, 
like  a  canal,  a  turnpike,  or  highway,  a  public  ease¬ 
ment.  It  is  true,  that  the  real  and  personal  property 
necessary  to  the  management  of  the  railroad  is  vest¬ 
ed  in  the  corporation  ;  but  it  is  in  trust  for  the  pub¬ 
lic.  The  company  have  not  the  general  power  of 
disposal  incident  to  the  absolute  right  of  property ; 
they  are  obliged  to  use  it  in  a  particular  manner,  and 

Proceedings  and  Debates  of  New  York  Constitutional  Convention  in 
1867-1868,  p.  1632. 
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for  the  accomplishment  of  a  well-defined  public  ob¬ 
ject  ;  they  are  required  to  render  frequent  accounts 
of  their  management  of  this  property  to  the  agents 
of  the  public.  *  *  *  Treating  the 

railroad,  then,  as  a  public  easement,  the  work 
erected  by  the  corporation  as  public  works  in¬ 
tended  for  public  use,  we  consider  it  well  estab¬ 
lished  that,  to  some  extent  at  least,  the  works  neces¬ 
sarily  incident  to  such  public  easement,  are  public 
works,  and  as  such  exempted  from  taxation.  *  *  * 
The  Court  are  therefore  of  opinion  that  this  railroad 
corporation  are  not  liable  to  taxation,  for  the  land  of 
the  width  of  five  rods  located  for  the  road,  nor  for 
any  buildings  or  structures  erected  thereon,  so  that 
they  be  reasonably  incident  to  the  support  of  the 
railroad,  or  to  its  proper  and  convenient  use  for  the 
carriage  of  passengers  and  the  transportation  of 
commodities  ;  and  that  this  includes  engines  and 
car-houses,  depots  for  the  accommodation  of  pas¬ 
sengers,  and  warehouses  for  the  convenient  recep¬ 
tion,  preservation,  and  delivery  of  merchandise.” 1 
In  this  connection  even  more  appropriate  than  in 
that  in  which  it  was  first  used,  is  the  language  of 
the  younger  Holmes  in  his  recent  work,  which  has 
done  so  much  to  increase  the  reputation  of  Ameri¬ 
can  legal  scholarship  :  “  In  such  a  matter  no  au¬ 

thority  is  more  deserving  of  respect  than  that  of 
Chief  Justice  Shaw,  for  the  strength  of  that  great 


1  Inhabitants  of  Worcester  v.  The  Western  Rail  Road  Corporation,  4  Met¬ 
calf  (Mass.)  564,  at  pages  566,  567  and  569. 
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judge  lay  in  an  accurate  appreciation  of  the  require- 
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ments  of  ’the;  community  whose. officer  he  was. 
Some,  indeed  many,  English  judges  could  be  named 
who  have  surpassed  him  in  accurate  technical 
knowledge,  but  few  have  lived  who  were  his  equals 
in  their  understanding  of  the  grounds  of  public 
policy  to  which  all  laws  must  ultimately  be  referred. 
It  was  this  which  made  him,  in  the  language  of  the 
late  Judge  Curtis,  the  greatest  magistrate  which  this 
country  has  produced.”  1  The  same  doctrine  that 
prevails  in  Massachusetts  has  been  established  by 
judicial  decision  in  Pennsylvania.2 

In  their  report  for  1875,  the  New  York  State  As¬ 
sessors,  after  having  shown  the  inexpediency  of 
taxing  highways,  say  :  “A  railroad  is  now  a  high¬ 
way,  and  must  be  so  regarded.  The  people  upon 
its  line  use  it  as  a  highway.  It  affords  them  facilities 
for  travel,  and  enables  them  to  freight  their3  products 
of  their  farms  and  manufacturing  establishments  to 
market,  and  to  receive,  in  return,  supplies  from  the 
cities.  It  is  a  means  of  transportation  of  persons  and 
property,  and  therefore  a  convenience  and  a  benefit.”  4 

The  evils  of  taxes  upon  transportation  are  also 
stated  with  great  force  by  the  celebrated  French 
economist,  Leroy-Beaulieu,5  and  even  Henry  Carey 


1  Holmes’  Common  Law,  p.  106. 

2  See  County  of  Erie  v.  Erie  and  Western  Transportation  Company,  87 
Pa.  St.,  434. 

3  Sic. 

4  Report  of  State  Assessors  for  1875,  pp.  27  and  33. 

6  Traite  de  la  Science  des  Finances,  par  Paul  Leroy-Beaulieu,  tome  i, 
p.  542. 
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says:  “  Is  it  the  railroad  owner,,  who  pays  a  tax 
on  the  people  Mio ;i  travel  in  his  trains  ?  Certainly 


not ;  for  he  charges  it  to  his  passengers.”  1 

Should,  however,  any,  who  have  lately  been  en¬ 
gaged  in  urging  the  passage  of  a  five-cent  fare 
bill  while  blaming  the  men  who  are  in  favor  of 
doing  away  with  the  system  of  taxation  which  makes 
the  carriage  of  passengers  upon  the  elevated  rail¬ 
roads  at  all  hours  for  five  cents  an  impossibility, 
claim  that  these  statesmen,  magistrates,  and  scholars 
were  all  hired  by  railroad  directors  to  promulgate 
doctrines  that  they  knew  to  be  false  ;  even  the  most 
rabid  amongst  these  misguided  patriots  or  blatant 
demagogues  will  not  dare  to  impute  such  a  motive 
to  the  following  language  of  one,  whom  all  that  know 
him,  even  though  they  cannot  agree  with  many  of 
his  theories,  admire  for  the  honesty,  sincerity,  and 
simplicity  of  his  character,  the  eloquence  of  his 
style,  and  his  generous  sympathy  for  human  suffering, 
— Henry  George.  “  That  railroads  are  a  public 
benefit  no  one  will  dispute.  We  want  more  rail¬ 
roads,  and  want  them  to  reduce  their  fares  and 
freight.  Why  then  should  we  tax  them  ?  for  taxes 
upon  railroads  deter  from  railroad  building,  and  com¬ 
pel  higher  charges.  Instead  of  taxing  the  railroads, 
is  it  not  clear  that  we  should  rather  tax  the  increased 
value  which  they  give  to  land  ?  To  tax  railroads  is 
to  check  railroad  building,  to  reduce  profits,  and 


1  Principles  of  Social  Science,  by  Henry  C.  Carey,  vol.  iii,  p.  186. 
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compel  higher  rates  ;  to  tax  the  value  they  give  to 
land  is  to  increase  railroad  business  and  permit 
lower  rates.  The  elevated  railroads,  for  instance, 
have  opened  to  the  overcrowded  population  of  New 
York,  the  wide,  vacant  spaces  of  the  upper  part  of 
the  island.  But  this  great  public  benefit  is  neutral¬ 
ized  by  the  rise  in  land  values.  Because  these  vacant 
lots  can  be  reached  more  cheaply  and  quickly,  their 
owners  demand  more  for  them,  and  so  the  public 
gain  in  one  way  is  offset  in  another,  while  the  roads 
lose  the  business  they  would  get  were  not  building 
checked  by  the  high  prices  demanded  for  lots.  The 
increase  of  land  values,  which  the  elevated  roads 
have  caused,  is  not  merely  no  advantage  to  them — 
it  is  an  injury  ;  and  it  is  clearly  a  public  injury. 

“  The  elevated  railroads  ought  not  to  be  taxed. 
The  more  profit  they  make,  with  the  better  con¬ 
science  can  they  be  asked  to  still  further  reduce 
fares.  It  is  the  increased  land  values  which  they 
have  created  that  ought  to  be  taxed,  for  taxing  them 
will  give  the  public  the  full  benefit  of  cheap  fares.”  1 
A  comparison  of  the  assessed  valuations  of  real 
estate  in  this  city  made  in  1878,  before  these  rail¬ 
roads  were  in  use,  and  at  the  present  time  shows  an 
increase  of  over  fifty  millions  of  dollars  added  to  the 
fortunes  of  private  individuals  by  reason  of  their 
operation.  From  this  source,  the  city  receives  a 
yearly  income  of  more  than  a  million  dollars.  If 


1  The  Common  Sense  of  Taxation,  by  Henry  George,  North  American 
Review,  vol.  133,  p.  73. 
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more  is  due,  would  it  not  be  better  to  take  the  ad¬ 
ditional  taxes  from  those  whose  wealth  has  been 
thus  increased  without  any  labor  or  self-denial  upon 
their  part,  rather  than  from  the  men  who  planned  and 
completed  this  great  public  work  which  has  been 
hitherto  of  more  value  to  the  city  and  to  private 
land-owners  than  to  themselves  ?  If,  as  happily  it 
did  not,  the  city  had  built  these  railroads ;  the 
greater  part  of  the  cost  of  their  construction  would 
have  been  collected  by  means  of  assessments  against 
the  property  which  they  so  greatly  increase  in  value; 
as  the  owners  of  property  in  the  neighborhood  of 
Central  Park  were  made  to  contribute  to  the  ex¬ 
pense  of  that  part  of  it  which  was  adjacent  and  of 
especial  benefit  to  their  lots,  or  as  the  owners  of 
land  through  which  a  street  is  laid  out  are  made  to 
pay  the  city  for  the  advantages  it  thus  gives  them. 
There  seems  to  be  no  sound  reason  why  the  fact, 
that  the  citizens  of  New  York  have  avoided  an 
amount  of  official  corruption  and  a  waste  of  public 
money,  even  greater  than  that  which  has  accompa¬ 
nied  the  construction  of  the  East  River  Bridge  and 
the  management  of  the  Erie  Canal,  by  entrusting 
the  establishment  and  maintenance  of  rapid  transit 
to  private  individuals,  stimulated  to  economy  by  a 
care  for  their  own  interests,  and  acting  as  owners  of 
stock  in  quasi-public  corporations,  should  be  con¬ 
sidered  a  sufficient  cause  for  the  bestowal  of  such 
great  benefits  upon  the  land-owners  for  nothing.  It 
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is  singular  that  the  same  people  should  enact  a  law 
relieving  from  State  taxation  ships,  the  instruments 
of  foreign,1  and  weigh  down  with  taxes  railroads,  the 
highways  of  domestic,  commerce ;  thus  seeking  to 
cheapen  our  communication  with  distant  countries, 
and  make  more  costly  our  daily  journeys  from  our 
homes  to  the  places  where  we  earn  our  bread. 
There  must  be  something  wrong  about  the  brains  or 
the  conscience  of  a  statesman,  who  proposes  to  take 
off  the  burdens  upon  the  transport  of  goods,  by  doing 
away  with  tolls  upon  the  Erie  Canal,  and,  by  heavily 
taxing  the  elevated  railroads,  to  increase  the  expense 
of  the  carriage  of  men.  Yet  the  history  of  this 
country  teems  with  instances  of  the  gullibility  of  the 
poor  when  it  is  sought  to  make  them  tax  themselves 
for  the  benefit  of  the  rich. 

But  to  introduce  so  great  a  change  in  our  methods 
of  taxation  would  necessitate  the  dissolution  of  so 
many  prejudices  and  the  conflict  with  such  powerful 
interests,  that  it  cannot  be  hoped  for  within  at  least 
a  decade.  Practical  men  who  are  able  to  realize 
the  evils  of  the  present  system  should,  therefore, 
seek  for  some  means  which,  while  still  satisfying  the 
vulgar  by  heavily  taxing  the  elevated  railroad  com¬ 
panies,  and  thus  preventing  a  reduction  of  the  fares, 
will  yet  be  less  vicious  than  that  which  has  hitherto 
been  unsuccessfully  attempted.  Happily,  such  a 
one  lies  ready  at  our  hands.  For  the  managers  of 


1  Laws  of  1881,  chapter  433. 
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these  railways,  themselves,  advocate,  and  last  year 
succeeded  in  passing  through  the  legislature,  a  bill 
imposing,  in  place  of  the  present  taxes  assessed 
upon  a  fanciful  valuation  of  their  structures,  a  tax 
of  four  per  centum  of  their  gross  receipts,  which, 
as  was  shown  by  Mr.  Robert  M.  Galloway  in  his 
argument  in  favor  of  it,  would  be,  at  the  present 
time  no  less,  and  in  the  future  probably  more,  than 
they  would  be  obliged  to  pay,  were  their  structures 
taxed  at  the  same  rate  and  in  the  same  manner  as 
other  property  in  the  city  of  New  York.  This  bill 
was  vetoed  by  Governor  Cornell,  mainly  because  its 
effect  was  to  be  retroactive,  so  as  to  include  a  com¬ 
promise  upon  that  basis  of  all  unpaid  taxes  claimed 
by  the  city  from  the  roads,  and  on  account  of  certain 
technical  objections  to  its  form.  Shorn  of  those  ob¬ 
jections,  it  will  probably  be  presented  to  the  legis¬ 
lature  again  this  winter  ;  and  the  people  ought,  out 
of  regard  to  their  own  interests,  to  carefully  compare 
the  relative  advantages  of  such  a  plan  of  taxation 
and  of  that  now  in  force.  The  choice  lies  between 
permanently  taxing  the  elevated  railroads  at  a  cer¬ 
tain  percentage  of  the  assessed  value  of  the  struct¬ 
ures  which  they  have  erected  in  the  streets,  and  of 
the  small  quantity  of  land  which  they  own,  or  at  a 
certain  percentage  of  their  gross  receipts  ;  that  is, 
either  upon  a  part  of  their  property,  or  upon  their 
whole  gross  income.  The  latter  method  will  pro¬ 
duce  at  the  present  time  an  annual  revenue  equal 
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to  the  return  of  the  former,  were  the  assessment 
made  in  the  same  manner  as  those  upon  other 
property  in  the  city  of  New  York  ;  and  far  greater 
than  any  that  the  city  has  ever  been  able  to  collect 
from  the  companies  in  a  single  year.  For,  while  in  the 
future  the  market  value  of  their  erections  will, 
through  wear  and  tear,  as  well  as  through  the 
causes  that  will  tend  to  cheapen  the  cost  of  steel 
and  iron,  probably  decrease,  the  gross  receipts  will, 
with  the  increase  of  the  city’s  population,  grow 
larger  year  by  year.  As  regards  the  question  of 
amount,  therefore,  the  advantage  for  the  city  treasury 
seems  to  be  in  favor  of  the  tax  on  gross  receipts. 

It  may  be  well  to  compare  the  two  systems  with 
the  rules  of  taxation  laid  down  by  the  economists. 
All  writers  upon  the  subject  agree  in  thinking  that 
tax  laws  while  seeking  to  collect  the  revenue  needed 
for  the  expenses  of  government,  should  conform  to 
one  of  four  principles.  Taxes  should  be  laid  either 
in  proportion  to  the  abilities  of  those  that  pay  them  ; 
or  proportionally  to  the  benefits  which  the  latter  re¬ 
ceive  from  their  expenditure  ;  or  in  such  a  manner  as 
to  collect  the  sum  required  with  the  least  possible 
decrease  of  the  wealth  of  the  community  ;  or  so  as 
to  encourage  such  a  course  of  action  by  its  subjects 
as  is  considered  most  beneficial  to  the  state.  The 
tax  which  conforms  to  all  these  principles  will,  there¬ 
fore,  be  the  best.  That  which  is  repugnant  to  them 
all  must  certainly  be  the  worst. 
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The  first  rule  is  that  adopted  by  the  so-called 
Manchester  school  of  political  economy  ;  and  was 
thus  laid  down  by  the  founder  of  that  school,  Adam 
Smith :  “  The  subjects  of  every  State  ought  to 

contribute  toward  the  support  of  the  government  as 
nearly  as  possible  in  proportion  to  their  respective 
abilities.”  '  This  is  the  view  that  has  received  the 
widest  acceptance.  It  has  been  adopted  by  Sis- 
mondi,*  Thomas  Jefferson,3 4  John  Stuart  Mill,"  the 
present  Postmaster-General  of  England,  Professor 
Henry  Fawcett,5  and  a  number  of  continental  econ- 


omists. 

The  only  difference  between  them  is  that  some, 
as  Adam  Smith,  would  measure  persons’  ability  to 
pay  by  “  the  revenue  which  they  respectively  enjoy 
under  the  protection  of  the  State,” 6  while  others, 
following  a  Dutch  writer  named  Boxhorn,7  who  flour¬ 
ished  during  the  seventeenth  century,  claim  that  it 
should  be  proportioned  to  the  burden  of  the  payment. 

According  to  whichever  manner  it  is  thought  that 
a  person’s  ability  to  pay  taxes  can  best  be  deter¬ 
mined,  a  tax  upon  his  stock  in  trade  or  his  working 
tools,  for  such  in  fact  is  this  tax  upon  the  structure 


»The  Wealth  of  Nations,  by  Adam  Smith,  book  v,  chapter  11  (Rogers 

Pdncipes  'd’  Eronomie  Politique,  t.  ii,  livre  vi,  chap,  m 

3  Works  of  Thomas  Jefferson,  vol.  vi  P-573-  , 

4  Principles  of  Political  Economy,  by  John  Stuart  Mill,  boo  ,  p 

^Manual  of  Political  Economy,  by  Henry  Fawcett,  book  (Roegs’ 

•The  Wealth  of  Nations,  by  Adam  Smith,  book  v,  chapter  11  (Rogers 

Edition),  vol.  ii,  p*  4I *4-  .  .  ...  „„  To  -vr^  r, 

1  Boxhorn,  Institutiones  Politic®,  liber  1,  c.  x,  sec.  18,  N  .  9. 
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of  the  railroads,  uses  no  accurate  method  of  estimat¬ 
ing  it.  That  a  railroad  spends  a  large  part  of  its 
earnings  in  adding  to  its  accommodations  for  the 
travelling  public  is  rather  a  cause  for  its  being  ham¬ 
pered  by,  than  for  its  bearing  lightly,  the  heavy 
weight  of  excessive  taxation  ;  while  the  vendibility 
of  its  tracks  and  stations  is  no  more  a  measure  of  its 
income,  than  is  the  size  of  a  lawyer’s  library  propor¬ 
tioned  to  that  of  his  fees.  Whereas  a  tax  propor¬ 
tioned  to  its  receipts  is  as  accurate  a  measure  of  its 
ability,  according  to  either  standard,  as  any  that  could 
be  devised  ;  except  one  upon  those  receipts  less  its 
expenses,  that  is,  its  net  income  as  measured  by  its 
dividends. 

The  second,  which,  on  account  of  the  character  of 
the  men  who  have  advocated  it,  may  be  called  the 
statesmen’s  theory,  is  that  taxation  should  be  pro¬ 
portioned  to  benefits.  This,  if  the  constitutional  ex¬ 
pounder  of  its  laws  is  to  be  believed,  is  the  policy  of 
the  State  of  New  York.  For  it  was  thus  expressed 
by  Judge  Rapallo,  whom  one  of  those  best  qualified 
to  judge,  his  former  colleague,  the  late  Chief  Judge 
Davies,  considered  the  ablest  member  of  the  Court 
of  Appeals.  “There  can  be  no  doubt  of  the  cor¬ 
rectness  of  the  general  proposition,  that  the  prin¬ 
ciple  upon  which  taxation  is  founded  is  that  the  tax¬ 
payer  is  supposed  to  receive  just  compensation  in 
the  benefits  conferred  by  government,  and  in  the 
proper  application  of  the  tax ;  and  that  in  the  exer- 
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cise  of  the  taxing  power  the  legislature  ought,  as 
nearly  as  practicable,  to  apportion  the  tax  accor  i  g 
to  the  benefit  which  each  tax-payer  is  supposed 
receive  from  the  object  upon  which  the  tax  is  e 
pended.”  1  In  support  of  this  theory  is  t  e  n^x  l  ’ 

so  constantly  insisted  upon  by  Mr.  ^  ; 

that  nation  should  be  correlative  to 
And  similar  opinions  have  been  expresse  y 

and  Mirabeau4  in  France. 

A  number  of  taxes  are  levied  in  direct  accordant 

with  this  principle.  For  example,  the  tax  of  two  l« 
centum  of  the  premiums  received  by  them,  whic 
the  New  York  agents  of  fire  insurance  eotnpames 
chartered  elsewhere  are  reqmred  to  pay  to  the  S 
department  of  the  city  or  village  wi.htn  whtch  drey 

"’SmSy  AhTchy  of  Detroit  allows  the  use  of  its 
fire  department  in  case  of  need  only  to  such  residents 
L  suburban  towns  as  are  willing  to  pay  for  the  pr  vn 
We  It  is  in  accordance  with  this  rule  that  the 
courts  always  seek,  if  possible,  to  so  construe  a  tax 
aw  ha"  it  shall  not  apply  to  property  situated  be- 
vond  the  limits,  and  so  beyond  the  protection  of 
the  State  which  enacted  it ;  thus  discouraging  extra 

territorial  taxation^J^ 

■Gordon  v.  Barnes,  47  N.  Y.,  second  Report  of  the  New  York 

•  See,  for  example,  the  Supp  emenUo  the  Sec^  ^ 

XpW,  paF  Louis  Adc^re  Thiers. 

4  see  Traite  des  Impels,  par  E.  de  Caneu. 

«PeaoWpSle0feXl8re9l'.Hoyt7v.  Commissioners  of  Taxes,  23  N.  Y„  224. 
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elevated  railroad  companies  derive  great  benefits 
from  the  valuable  franchise  granted  to  them  by  the 
State,  no  one  doubts.  But  that  benefit  is  by  no 
means  proportionate  to  the  amount  which  they  have 
been  obliged  to  expend  in  constructing  the  roads 
which  they  only  have  the  right  to  operate.  As  well 
might  the  benefits  attached  to  one’s  membership  in 
the  National  Guard  be  estimated  by  the  price  of  his 
uniform  and  accoutrements  ;  or  the  advantages  of 
belonging  to  a  club  be  measured  by  the  amount  of 
its  yearly  dues  ;  or  the  gains  of  the  New  York 
business  of  a  foreign  fire  insurance  company  be  cal¬ 
culated  from  the  cost  of  its  office  furniture.  The 
decision  of  the  Court  of  Appeals  in  the  Story  case 
will  for  a  long  time  decrease  every  dividend  that 
will  be  paid  to  the  shareholders  in  these  corporations, 
and  consequently  the  benefits  that  they  receive  from 
the  use  of  the  corporate  franchises.  Yet,  according 
to  the  theory  of  the  present  system,  it  should  increase 
the  amount  of  their  taxes,  because  it  holds  that  they 
are  in  the  possession  of  more  property  than  many 
thought  they  had  before  that  decision  was  announced. 
Had  there  been  no  duty  upon  the  importation  of  steel 
and  iron,  the  cost  of  the  construction  of  these  rail¬ 
roads  would  have  been  much  less  ;  and  so,  according 
to  the  present  method  of  taxation,  would  have  been 
the  taxes  upon  them.  Yet  the  benefits  of  the  fran¬ 
chise  to  the  stockholders  would  have  been  much 
greater,  had  they  been  allowed  to  charge  the  present 
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fares.  If  the  people  will  insist  upon  leaving  them  m 
possession  of  this  benefit,  and  then  taxing  it,  and 
thereby  themselves,  for  the  benefit  of  the  horde  o 
lazy  officials  who  batten  at  the  public  crib  in  City  Hall 
Square  instead  of  taking  off  all,  or  the  greater  part 
of,  the  taxation,  reducing  the  fares  a  corresponding 
amount,  and  raising  any  resulting  deficiency  from  the 
owners  of  the  land  which  these  railroads  have  so 
greatly  enhanced  in  value,  they  should  surely  seek  to 
fix  the  amount  of  the  tax  in  proportion  to  the  bene  t, 
rather  than  in  proportion  to  the  expense  attached  to 
its  enjoyment.  The  benefits  received  by  these  cor¬ 
porations  are  the  moneys  they  receive  from  their 
passengers  and  other  customers.  And  if  any  atten¬ 
tion  is  to  be  paid  to  the  statesmen’s  theory  of  tax¬ 
ation,  the  elevated  railroads  should  be  taxed  upon 
either  their  gross  receipts  or  their  net  earnings  ,  t  e 
percentage  in  the  latter  case  being,  of  course,  higher 

than  in  the  former. 

The  principle  that  taxation  should  be  so  arranged 
as  to  take  the  least  possible  amount  of  wealth  from 
the  community  is  said  by  what  may  be  called  the 
agrarian  school  of  political  economists,  that  whose 
best-known  expounder  is  Henry  George,  to  be  the 
chief  end  that  the  law-maker  should  keep  in  view. 
As  a  subsidiary  principle,  to  be  followed  as  far  as 
mav  be  without  inconsistency  with  that  which  each 
particular  school  considers  of  primary  importance, 
this  is  recognized  by  them  all.  It  is  thus  stated  y 
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Adam  Smith  :  “  Every  tax  ought  to  be  so  contrived 
as  both  to  take  out  and  to  keep  out  of  the  pockets  of 
the  people  as  little  as  possible  over  and  above  what  it 
brings  into  the  treasury  of  the  State.  A  tax  may  either 
take  out  or  keep  out  of  the  pockets  of  the  people  a 
great  deal  more  than  it  brings  into  the  public  treas¬ 
ury,  in  the  four  following  ways,”  the  first  three  only 
of  which  are  relevant  to  the  present  discussion : 
“  First,  the  levying  of  it  may  require  a  great  num¬ 
ber  of  officers  whose  salaries  may  eat  up  the  greater 
part  of  the  produce  of  the  tax,  and  whose  perqui¬ 
sites  may  impose  another  additional  tax  upon  the 
people.”  Such  are  the  tax  commissioners  and  their 
deputies,  the  latter  of  whom  are  so  numerous  that 
the  former  find  no  difficulty  in  temporarily  dispen¬ 
sing  with  the  services  of  one  of  them,  when  they  wish 
to  use  his  salary  in  bribing  members  of  the  legis¬ 
lature  to  prevent  the  reduction  of  their  own  perqui¬ 
sites  or  opportunities.1  “  Secondly,  it  may  obstruct 
the  industry  of  the  people  and  discourage  them  from 
applying  to  certain  branches  of  business  which  might 
give  maintenance  and  employment  to  great  multi¬ 
tudes.  While  it  obliges  the  people  to  pay,  it  may 
thus  diminish,  or  perhaps  destroy,  some  of  the  funds 
which  might  enable  them  more  easily  to  do  so. 
Thirdly,  by  the  forfeitures  and  other  penalties  which 
those  unfortunate  individuals  incur  who  attempt  un¬ 
successfully  to  evade  the  tax,  it  may  frequently  ruin 

1  See  the  facts  brought  to  light  in  the  case  of  Alker  v.  The  Mayor,  Daily 
Register  for  July  I,  1882. 
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them,  and  thereby  put  an  end  to  the  benefit  which 
the  community  might  have  received  from  the  em¬ 
ployment  of  their  capitals.”  '  To  such  a  tax  Mon¬ 
tesquieu  referred  when  he  said  :  “  Que  quelques 
citoyens  ne  paient  pas  assez,  le  mal  n’  est  pas  grand  ; 
leur  aisance  revient  toujours  au  public  ;  que  quel¬ 
ques  particuliers  paient  trop,  leur  ruine  se  tourne 

contre  le  public. 1  2 

Henry  George  thus  expresses  the  same  ideas  : 

“  The  best  tax  by  which  public  revenues  can  be 
raised  is  evidently  that  which  will  closely  conform  to 
the  following  conditions  '  i  •  That  it  bear  as  lightly 
as  possible  upon  production,  so  as  least  to  check  the 
increase  of  the  general  fund  from  which  taxes  must 
be  paid  and  the  community  maintained.  2.  That  it 
be  easily  and  cheaply  collected,  and  fall  as  directly 
as  may  be  upon  the  ultimate  payers,  so  as  to  take 
from  the  people  as  little  as  possible  in  addition  to 
what  it  yields  to  the  government.”  “  The  mode  of 
taxation  is,  in  fact,  quite  as  important  as  the  amount. 
As  a  small  burden  badly  placed  may  distress  a  horse 
that  could  carry  with  ease  a  much  larger  one  prop¬ 
erly  adjusted,  so  a  people  may  be  impoverished  and 
their  power  of  producing  wealth  destroyed  by  taxa¬ 
tion,  which,  if  levied  in  another  way,  could  be  borne 
with  ease.  A  tax  on  date-trees,  imposed  by  Mo¬ 
hammed  Ali,  caused  the  Egyptian  fellahs  to  cut 


1  The  Wealth  of  Nations,  by  Adam  Smith,  book  v,  chapter  11  (Rogers 

iition),  vol.  ii,  pp.  , 

2  De  1’Esprit  des  Lois,  par  Montesquieu,  livre  13,  .  7- 
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down  their  trees,  but  a  tax  of  twice  the  amount  im¬ 
posed  on  the  land  produced  no  such  result.”  1 

“  A  horse  may  be  anchored  by  fastening  to  his 
bridle  a  weight  which  he  will  not  feel  when  carried 
in  a  buggy  behind  him.  The  best  ship  may  be  made 
utterly  unseaworthy  by  the  bad  stowage  of  cargo, 
which  properly  placed  would  make  her  the  stiffer 
and  more  weatherly.  So  enterprise  may  be  palsied, 
industry  crushed,  accumulation  prevented,  and  a 
prosperous  country  turned  into  a  desert  by  taxation, 
which  rightly  levied  would  hardly  be  felt.”  2  To  the 
famous  Alcavala,  a  tax  of  from  ten  to  fourteen  per 
cent,  upon  all  sales,  the  Spanish  economist  Ustaritz 
attributes  the  ruin  of  the  manufactures  of  his  native 
country.3  “  He  might,”  says  Adam  Smith,  “  have 
imputed  to  it  likewise  the  declension  of  agriculture  ” 
in  Spain.4  “  During  the  first  quarter  of  this  century, 
the  auction  business  of  Philadelphia  in  respect  to 
teas,  coffees,  indigo,  drugs,  dry  goods,  etc.,  was  the 
most  important  in  the  country,  and  attracted  to  that 
city  merchants  from  widely  different  localities.  In 
1826  the  legislature  of  Pennsylvania,  looking  for 
new  sources  of  revenue,  increased  the  taxes  on 
auction  sales  in  Philadelphia  to  such  an  extent  as  to 
make  them  one  per  cent,  higher  than  in  New  York 

1  Progress  and  Poverty,  by  Henry  George,  pp.  367  and  368. 

3  The  Common  Sense  of  Taxation,  by  Henry  George,  The  North 
American  Review ,  vol.  133,  p.  68. 

3  Teoricay  Practica  del  Comercio  y  Marina. 

4  The  Wealth  of  Nations,  by  Adam  Smith,  book  v,  chapter  ii  (Rogers’ 
Edition),  vol.  ii,  p.  498. 
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on  East  Indian  goods,  and  three  quarters  of  one 
per  cent,  higher  on  most  descriptions  of  other  goods. 
The  result  was  that  merchandise  in  a  great  measure 
ceased  to  be  consigned  to  Philadelphia,  and  went  to 
New  York,  and  with  the  merchandise  and  sales  went 
also  a  very  large  proportion  of  the  foreign  shipping 
owned  in  Philadelphia,  and  which  formerly  sailed 
from  that  port.  After  the  mischief  was  done,  and 
the  business  of  Philadelphia  seriously  injured,  the 
legislature  of  Pennsylvania  modified  the  law,  an 
during  the  past  year,  with  a  wise  regard  for  the 
State’s  interest,  swept  all  such  taxes  from  her  statute 


books.”  1 

Now,  a  tax  based  upon  a  fixed  percentage  o  one  s 
income  does  not  discourage  him  from  seeking  to  in¬ 
crease  it.  Most  people,  before  the  repeal  of  the 
law  imposing  it,  sympathized  with  the  Yankee  who 
lamented  because  he  could  not  pay  a  larger  income 
tax.  On  the  other  hand,  a  tax  upon  the  ownership 
of  a  particular  thing  makes  its  ownership  less  de¬ 
sirable  ;  and,  therefore,  if  it  be  artificial,  its  existence 
more  rare.  As  the  tax  on  date-trees  made  the 
Egyptians  hew  them  down,  so  did  the  tax  on  win¬ 
dows  make  the  English  houses  dark  and  gloomy  ; 
so  does  the  tax  proportioned  to  what  they  pay  or 
house  rent  make  even  many  of  the  richer  inhabitants 
of  Continental  Europe  huddle  together  in  the  smallest 


N  °wYo*; 

Cuyler,  Commissioners  appointed  to  revise  the  lax  Laws 

1872,  pp.  30-31. 
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space  that  will  hold  them,  and  cause  the  disease  and 
immorality  which  result  from  such  a  mode  of  life  ; 
and  so  will  the  tax  proportioned  to  the  cost  of  the 
accommodations  they  afford  the  public  make  the 
managers  of  the  elevated  railroads  chary  of  extending 
them,  and  discourage  men  from  investing  any  more 
money  in  schemes  for  the  much-needed  introduction 
of  rapid  transit  for  passengers  and  freight  across 
the  city  and  over  the  choked  streets  upon  its  water 
front.1  Men  are  little  likely  to  build  new  roads  under 
a  law  which  will  compel  them  to  pay  the  same 
enormous  amount  of  taxes,  whether  their  enterprise 
be  profitable  or  not. 

Lastly,  many  claim  that  the  chief  end  of  taxation 
should  be,  while  collecting  the  necessary  revenues, 
to  influence  the  subjects  of  the  State  to  such  a  course 
of  conduct  as  the  governing  powers  deem  most  de¬ 
sirable.  It  is  that  which  is  advocated  by  the  believers 
in  a  parental  government.  It  gave  rise  to  the  lex 
trium  liber orum  of  Augustus,  to  the  tax  laid  by 
Peter  the  Great  upon  bachelors  and  beards,  to  the 
bill  specially  taxing  idlers,  which  within  the  last  year 
has  been  seriously  proposed  in  the  French  Assem¬ 
bly  ;  to  the  proposed  tax  advocated  by  the  followers 
of  Parnell,  discriminating  against  grass  lands  in  Ire¬ 
land  ;  to  all  sumptuary  taxes  ;  to  much  of  the  taxation 
of  spirits  ;  and  to  the  protective  tariff  in  this  country. 

JSee  the  Report  on  Rapid  Transit  and  Terminal  Freight  Facilities, 
by  a  committee  appointed  to  investigate  that  subject  by  the  American  So¬ 
ciety  of  Civil  Engineers,  New  York,  1875. 
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Upon  it  rests  the  claim  that  taxation  should  be  so 
adjusted  as  to  correct  the  existing  inequalities  in  the 
distribution  of  wealth.  It  may  be  termed  the  Social¬ 
ist  theory  ;  although  it  has  been  advocated  by  many 
who  would  reject  the  name,  amongst  others  by  Mc¬ 
Cullough,  who  says  :  “  Should  the  taxes  most  advan¬ 
tageous  to  the  public  interests  fall  on  the  contributors 
according  to  their  respective  abilities,  it  will  be  an 
additional  recommendation  in  their  favor.  But  the 
solus  populi  is  in  this,  as  it  should  be  in  every  similar 
matter,  the  prime  consideration  ;  and  the  tax  whic 
is  best  fitted  to  promote  or  least  opposed  to  this 
great  end,  though  it  may  not  press  quite  equally  on 
the  different  orders  of  society,  is  to  be  preferred  to 
a  more  equal  but  otherwise  less  advantageous  tax. 

Like  that  of  the  agrarian  school,  although  ac¬ 
cepted  as  a  primary  principle  by  few,  yet,  as  a 
secondary  principle,  it  is  recognized  by  nearly  every 
writer  on  taxation.  When  directly  applied,  a  tax  is 
laid  upon  some  act  or  thing  which  the  taxing  power 
deems  baneful  to  the  community.  Those  who  con¬ 
sider  it  as  a  secondary  principle  use  it  as  a  test,  in 
order  to  aid  them  in  choosing  between  different 
taxes  which  are  equally  consistent  with  the  primary 

principle  in  which  they  believe.  _ 

There  are  few,  and  those  not  men  likely  to  be 
convinced  by  argument,  who  will  seriously  contend 
that  the  use  of  railroads  should  be  discouraged  by 

1  Taxation  and  the  Funding  System,  by  J.  R.  McCullough,  p.  19. 
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a  heavy  tax,  the  weight  of  which,  like  the  present 
one,  rests  chiefly  upon  those  who  wish  to  save  their 
time  or  their  strength  by  using  the  elevated  roads. 
Are  there  many  who  believe  that  the  safety  and 
comfort  of  the  public  are  likely  to  be  increased  by 
the  imposition  of  a  fine  upon  the  managers  of  those 
roads  for  every  dollar  that  they  spend  in  improving 
their  appearance,  or  increasing  the  accommodations 
for  their  passengers,  or  the  precautions  against  dan¬ 
ger  ?  The  inevitable  tendency  of  such  a  tax  is  well 
illustrated  by  the  following  extract  from  the  first  re¬ 
port  of  the  commissioners  appointed  by  Governor 
Dix  to  revise  the  tax  laws  of  this  State  : 

“  The  present  system  of  taxing  railroad  property 
in  the  State  of  New  York  is  as  imperfect  and  ob¬ 
jectionable  as  it  well  can  be.  The  road-bed  and  the 
real  estate  of  the  companies  are  valued  and  assessed 
in  the  different  towns  through  which  the  line  of  the 
road  extends,  according  to  no  uniform  standard,  but 
at  the  discretion,  or  rather  caprice,  of  the  local  asses¬ 
sors,  from  whose  decisions  there  is  practically  no 
appeal.  In  some  towns  the  standard  of  the  valua¬ 
tion  and  taxation  of  the  corporation  property  is  re¬ 
ported  to  depend  on  the  amount  annually  required 
to  defray  the  highway  expenditures  ;  and  in  another 
recent  instance  the  erection  of  an  expensive  bridge 
over  a  navigable  stream  was  regarded  by  one  of  the 
towns,  on  whose  territory  the  bridge  abuts,  as  a  suf¬ 
ficient  warrant  for  the  erection  of  a  new  school-house. 
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In  one  town,  where  a  company  had  substituted  an 
expensive  and  commodious  station-house  for  one 
dilapidated  and  inconvenient,  to  the  great  benefit  of 
the  town  and  the  convenience  of  its  citizens,  the 
erection  of  the  building  was  immediately  made  the 
occasion  of  a  large  increase  in  the  taxation  to  which 
the  company  was  subjected.  The  effect  of  this  was, 
to  use  the  language  of  our  informant,  that  we  have 
concluded  not  to  repeat,  for  the  present,  the  rebuild¬ 
ing  of  any  more  expensive  station-houses  along  the 
line  of  our  road,  but  will  get  along  with  the  cheapest 
buildings  possible  ;  or,  in  other  words,  the  action  of 
one  town,  in  respect  to  taxation,  was  made  to  result 
in  detriment  to  all  the  other  towns  on  the  line  of  the 
road,  whose  need  for  elegant  and  improved  station- 
houses  might  be  equally  or  more  imperative.  The 
lack  of  convenient  depots  can  only  affect  the  comfort 
of  those  who  use  the  railroads,  and  is  not,  therefore, 
an  evil  of  magnitude.  Contrariwise,  when  the  lives 
of  the  passengers  are  put  in  peril,  as  now,  by  the  at¬ 
tempted  imposition  of  such  a  tax  upon  the  structures 
over  which  cars  full  of  human  beings  pass  at  all  hours 
of  the  day  and  night,  as  will  increase  with  every  ad¬ 
dition  to  their  stability  and  security.  The  natural 
instinct  of  self-preservation  on  the  part  of  travellers, 
and  the  fear  by  the  directors  of  railroad  companies 
of  judgments  for  damages  and  smart-money  have 
not,  hitherto,  been  deemed  sufficient  to  secure  proper 


1  Report  of  David  A.  Wells,  Edwin  Dodge,  and  George  W.  Cuyler,  Com¬ 
missioners  appointed  to  revise  the  Tax  Laws,  1871,  pp«  102— 103. 
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precautions  for  human  life  without  the  interference 
of  the  legislature.  And,  yet,  the  people  of  the  city 
of  New  York  after  having  procured  the  passage  of 
a  special  act  “  to  provide  against  accidents  on  elevat¬ 
ed  railroads,”  1  allow  their  public  officers  to  continue 
such  a  method  of  taxation  as  will  make  such  acci¬ 
dents  inevitable,  if  it  be  continued  until  the  time 
when  those  railroads  are  in  need  of  thorough  repair. 
Plainly,  no  such  evil  effects  can  result  from  a  tax 
upon  a  railroad’s  income  or  gross  receipts,  which 
can  only  be  decreased  by  its  loss  of  business  and 
can  not  be  escaped  by  short-sighted  parsimony. 

All  writers  upon  political  economy  from  Adam 
Smith  to  Henry  George  agree  that  one  principle 
should  always  be  adhered  to  in  framing  tax  laws.  It 
is  thus  stated  by  the  former  writer  :  “  The  tax  which 
each  individual  is  bound  to  pay  ought  to  be  certain, 
and  not  arbitrary.  The  time  of  payment,  the  man¬ 
ner  of  payment,  the  quantity  to  be  paid,  ought  all  to 
be  clear  and  plain  to  the  contributor  and  to  every 
other  person.  Where  it  is  otherwise,  every  person 
subject  to  the  tax  is  put  more  or  less  in  the  power 
of  the  tax-gatherer,  who  can  aggravate  the  tax  upon 
any  obnoxious  contributor,  or  extort,  by  the  terror 
of  such  aggravation,  some  present  or  perquisite  to 
himself.  The  uncertainty  of  taxation  encourages 
the  insolence  and  favors  the  corruption  of  an  order 
of  men  who  are  naturally  unpopular,  even  where 


1  Laws  of  1881,  ch.  399. 
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they  are  neither  insolent  nor  corrupt.  The  certainty 
of  what  each  individual  ought  to  pay  is,  in  taxation, 
a  matter  of  so  great  importance,  that  a  very  consid¬ 
erable  degree  of  inequality,  it  appears,  I  believe 
from  the  experience  of  all  nations,  is  not  near  so 
great  an  evil  as  a  very  small  degree  of  uncertainty. 
Henry  George  says  to  the  same  effect  :  “  Certainty 
is  an  important  element  in  taxation,  for  just  as  the 
collection  of  a  tax  depends  upon  the  diligence  and 
faithfulness  of  the  collectors,  and  the  public  spirit 
and  honesty  of  those  who  pay  it,  will  opportunities 
for  tyranny  and  corruption  be  opened  on  the  one 
side,  and  for  evasions  and  frauds  on  the  other. 
Similar  is  the  language  of  Mr.  Justice  Bradley  in 
delivering  the  opinion  of  the  Supreme  Court  of  the 
United  States  in  a  recent  hotly  contested  case  . 
“  Uncertainty  and  ambiguity  are  the  bane  of  com¬ 
merce.  Discretion  in  the  custom-house  officer 
should  be  limited  as  strictly  as  possible.  It  has  been 
said  with  much  truth,  ‘  Where  law  ends,  tyranny  be- 

gins. 1 2  3 

It  would  be  hard  to  find  a  system  of  taxation  more 
directly  opposed  to  this  principle  or  more  strikingly 
exemplifying  the  evils  which  result  from  its  neglect, 
than  that  now  sought  to  be  applied  to  the  elevated 
railroads.  The  following  extracts  from  the  reports 
of  the  State  Assessors  illustrate  its  uncertainty. 

1  The  Wealth  of  Nations,  by  Adam  Smith,  book  v,  chapter  ii  (Rogers 

Edition),  vol.  ii,  pp.  415-416. 

2  Progress  and  Poverty,  by  Henry  George,  pp.  373_374- 

8  Merritt  v.  Welsh,  104  U.  S.,  694,  at  page  702. 
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“  Railroads  are  assessed  at  rates  ranging  from  $325 
to  $26,000  per  mile  single  track.”  1  “There  is  no 
uniform  rule  for  any  road,  in  any  county,  each  asses¬ 
sor  being  governed  entirely  by  his  own  view.” 2 
“  The  assessment  of  railroads  in  this  State  is  wholly 
dependent  upon  the  will  of  the  assessor,  and  the 
range  is  from  $600  to  $23,000  per  mile  of  single 
track.  A  road  extending  through  different  towns  in 
the  same  county  not  unfrequently  varies  from  $2,5oo 
to  $8,000  per  mile ;  the  general  rule,  however,  seems 
to  be  to  place  upon  a  railroad  all  the  company  will 
bear.”  3  “  It  is  scarcely  an  exaggeration  to  say  that 

the  assessments  are  as  unlike  as  the  complexion, 
temperament,  and  disposition  of  the  assessors.” 4 
The  following  extract  from  an  affidavit  by  a  former 
State  Assessor,  Mr.  James  A.  Briggs,  gives  some  in¬ 
teresting  illustrations  of  this  uncertainty  :  “  The  taxes 
on  the  assessed  value  of  the  real  estate  of  the  New 
York  Elevated  and  the  Metropolitan  Elevated  Rail¬ 
road  Company  in  the  city  of  New  Y ork  for  1 880  were 
$354,575.96,  or  more  than  was  paid  by  the  New  York, 
Lake  Erie,  and  Western  Railroad.  The  taxes  levied 
on  the  elevated  railroads  for  real  estate  assessment 
were  more  than  were  paid  for  State,  county,  and 
town  purposes  by  either  one  of  forty-seven  counties 
in  the  State,  and  equal  in  amount  to  one  sixth  of  the 
taxes  paid  by  all  the  railroads  in  the  State  in  1879. 

1  State  Assessors’  Report  for  1873,  p.  8. 

2  State  Assessors’  Report  for  1873,  p.  8. 

8  State  Assessors’  Report  for  1874,  pp.  15-16. 

4  State  Assessors’  Report  for  1877,  p.  6. 
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The  New  York  Central  and  Hudson  River  Railroad 
Company  paid  in  1879  of  taxes  on  real  estate  $877,- 
274.31,  according  to  the  report  of  the  State  Engineer. 
This  is  only  $522,698.35  more  than  the  taxes  as¬ 
sessed  on  the  real  estate  of  the  New  York  and 
Metropolitan  Elevated  Railroads,  and  the  New  York 
Central  and  Hudson  River  Railroad  Company  has 
2,520.77  miles  of  track.  The  elevated  railroads  are 
assessed  on  real  and  personal  property  in  the  sum  of 
$29,864,702.  This  is  more  than  the  assessed  value 
of  the  real  and  personal  property  of  the  County  of 
Rensselaer,  with  392,025  acres  of  land,  with  a  popu¬ 
lation  of  1 15,340.”  1 

That  this  uncertainty  has  produced  the  insolence 
and  corruption  spoken  of  by  the  economists  is  a  well- 
known  fact.  Bribery  is  very  difficult  to  prove,  inas¬ 
much  as  both  the  giver  and  the  receiver  of  a  bribe  are 
alike  criminals  before  the  law.  But  every  one  at  all 
familiar  with  the  subject  believes  that  the  rich  families 
and  other  land-owners  in  the  city  ol  New  York  are 
as  much  in  the  habit  of  giving  bribes,  either  directly 
in  money,  or  indirectly  in  the  form  of  business  em¬ 
ployments,  to  the  inferior,  if  not  to  the  superior,  offi¬ 
cers  in  the  Tax  Commissioners’  Department,  as  are 
railroad  companies  to  members  of  the  legislature. 
Although  direct  proof  is  almost  impossible,  one  illus¬ 
tration  out  of  many  that  might  be  used  will  show  a 
blindness  to  the  public  interest  that  most  will  think 

1  See  the  proceedings  in  the  suit  of  Fairbairn  v.  The  Mayor,  in  the  U.  S. 
Circuit  Court  for  the  Southern  District  of  New  York. 
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could  only  have  been  produced  by  the  application  of 
greenback  spectacles  to  the  eyes  of  some  one  in  au¬ 
thority.  The  Equitable  building,  together  with  the 
valuable  land  upon  which  it  has  been  erected,  both 
of  which  are  the  property  of  the  Equitable  Life  As¬ 
surance  Society  of  the  United  States,  is  assessed  at 
$i,45o,ooo.  A  commission  appointed  by  the  insur¬ 
ance  company  valued  that  same  property  at  $3,959,- 
526.80  at  a  time  not  long  ago  when  rents  were 
lower  than  they  are  now  ;  and  in  answer  to  an  in¬ 
quiry  at  company’s  office,  I  have  been  informed  that 
its  officers  consider  it  as  now  worth  $3,5oo,ooo. 
Many  other  examples  of  such  a  systematic  neglect  of 
the  public  interest  in  favor  of  the  rich  as  cannot 
easily  be  reconciled  with  honesty,  have  been  col¬ 
lected  by  Mr.  James  H.  Coleman,  of  the  New  York 
Bar,  in  his  two  valuable  pamphlets  on  “  Corporations 
and  Taxation.” 

Another  evil  result  from  this  system  of  taxation 
has  been  pointed  out  by  the  committee  chosen,  by  a 
convention  of  State  railroad  commissioners  to  ex¬ 
amine  into  the  different  methods  of  railroad  taxation 
in  use  ;  namely,  that  it  “compels  the  corporations  in 
self-defence  to  an  active  participation  in  local  poli¬ 
tics.”  1  The  truth  of  this  observation  is  apparent  to 
any  one  who  has  watched  the  course  of  New  York 
politics  during  the  past  year. 

Tested,  therefore,  by  the  different  canons  of  taxa- 


1  State  Railroad  Commissioners’  Report  on  Railroad  Taxation,  p.  8. 
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tion  recommended  by  the  various  schools  of  political 
economy,  we  find  that  the  present  method  of  taxing, 
or  rather  trying  to  tax,  the  elevated  railroads,  is  re¬ 
pugnant  to  them  all,  and  that  a  tax  upon  these  rail¬ 
roads’  income  would  be,  of  all  taxes,  the  most  har¬ 
monious  with  each.  It  is  not  surprising,  then,  that 
economists,  usually  so  much  at  variance  as  Henry  C. 
Carey  and  John  Stuart  Mill,  agree  in  considering  an 
income  tax  as  in  general  the  best.1  Of  it  Judge 
Cooley,  echoing  the  general  voice  of  writers  upon 
taxation,  says  :  “If  there  were  no  inherent  difficul¬ 
ties  in  the  levy  and  collection  of  such  a  tax,  it  would 
answer  most  perfectly  of  any  that  could  be  desired 
the  requirements  of  equality  and  justice.”  2  He  then 
enumerates  four  objections  to  its  use,  which,  how¬ 
ever,  when  analyzed,  may  be  reduced  to  two  :  first, 
that  “  investments  the  results  of  which  are  expected 
to  be  realized  only  at  a  future  day — like  investments 
in  wild  lands  or  in  city  lots — may  increase  in  value 
largely,  but  the  increase  cannot  be  taxed  as  income 
and,  secondly,  that  such  a  tax  cannot  be  enforced 
without  an  oppressive  and  vexatious  “  inquiry  into 
every  man’s  affairs.”3  Neither  of  these  objections, 
obviously,  can  be  urged  against  the  imposition  of 
such  a  tax  upon  a  railroad  company.  For  the  cor¬ 
poration’s  charter  does  not  allow  it  to  speculate  in 

1  See  Political  Economy,  by  Henry  C.  Carey,  Part  ii,  chapter  ix  ;  Prin¬ 
ciples  of  Political  Economy,  by  John  Stuart  Mill,  book  v,  chapter  v. 

2  Principles  that  should  Govern  in  the  Framing  of  Tax  Laws,  by  Thomas 
M.  Cooley,  page  9. 

3  Principles  that  should  Govern  in  the  Framing  of  Tax  Laws,  by  Thomas 
M.  Cooley,  page  10. 
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lands  or  to  otherwise  use  its  funds  unproductively, 
and  requires  it  to  annually  make  such  a  report  as 
will  give  the  information  needed  to  properly  estimate 
the  amount  of  such  a  tax.  Accordingly,  a  tax  upon 
the  income  of  railroads  is,  we  find,  not  only  recom¬ 
mended  by  all  writers  upon  the  subject  as  the  best 
way  of  collecting  their  contribution  to  the  expenses 
of  government,  provided  it  be  deemed  proper  to 
compel  them  to  contribute  at  all ;  but  also  adopted 
by  most  states,  whose  tax  laws  have  any  pretentions 
to  scientific  methods. 

Such  a  tax  may  be  imposed  in  two  ways  :  upon 
the  railroad’s  net  or  gross  income,  in  which  latter 
case  it  is  called  a  tax  upon  gross  receipts.  For  my 
own  part,  I  agree  with  Sismondi1  and  Ricardo,  of 
whom  the  latter  says  :  “  It  is  from  the  net  income  of 
a  country  that  all  taxes  are  ultimately  paid,  either  in 
a  progressive  or  a  stationary  country.  A  tax  in¬ 
creasing  with  the  gross  income,  and  falling  on  the 
net  income,  must  necessarily  be  a  very  burdensome 
and  a  very  intolerable  tax.”  2  This  is  also  the  opinion 
of  those  distinguished  economists  and  men  of  affairs, 
Professor  Thorold  Rogers 3  and  Professor  Lorenz 
von  Stein,4  and  that  experienced  railroad  manager 

1  Principes  d’  Economie  Politique,  par  Sismondi,  tome  ii,  livre  vi, 
chap.  viii. 

2  Political  Economy,  by  Ricardo,  First  Am.  Ed.,  pp.  167-168. 

8  See  The  Wealth  of  Nations,  by  Adam  Smith  (Rogers’  Edition),  vol. 
ii,  p.  414,  note. 

4  “  Die  ration elle  Besteuerung  der  Bahnen  ist  daher  in  ganz  einfacher 
Weise  die  Besteuerung  der  Actien-coupons  auf  Grundlage  des  Rechen- 
schaftsberichts  mit  einem  als  steuerfrei  anerkannten  Zins-minimum.” — “  Fi- 
nanz-Wissenschaft,”  von  Lorenz  von  Stein,  p.  515.  I  am  indebted  to  Pro¬ 
fessor  Henry  W.  Farnam,  of  Yale  College,  for  a  reference  to  this  authority. 
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Marshall  M.  Kirkman.1  Such  a  tax  is  better  pro¬ 
portioned  to  a  corporation’s  means,  and  to  the 
benefits  which  it  derives  from  its  franchise,  more 
apt  to  encourage  expenditures  in  keeping  the  road 
in  good  and  safe  condition,  and  less  likely  to  dis¬ 
courage  the  undertaking  of  similar  enterprises,  than 
one  which  makes  no  allowance  for  the  difference  of 
expense  in  operating  and  maintaining  railroads. 
Only  one  objection  can  reasonably  be  urged  against 
it :  namely,  that,  on  account  of  the  possibility  of  its 
evasion  by  the  creation  of  stock  dividends  or  fictious 
indebtedness,  or  the  use  of  other  tricks  of  that  book¬ 
keeping  legerdemain  in  which  our  railroad  mana¬ 
gers  are  so  expert,  it  is  less  certain  than  a  tax  on 
gross  receipts.2  But  such  a  fear  seems  to  argue  a 
quite  unwarranted  distrust  in  the  ability  and  willing¬ 
ness  of  our  courts  to  protect  the  State  against  fraud.3 

The  preponderance  of  opinion  among  men  of  ex¬ 
perience,  however,  seems  to  be  in  favor  of  a  tax  on 
gross  receipts.  Such,  if  the  reports  in  the  news¬ 
papers  are  to  be  trusted,  is  the  view  of  Mr.  Robert 
M.  Callaway,  the  vice-president  of  the  Manhattan 
Railway  Company.  And  in  1879,  at  a  convention 
of  State  railroad  commissioners,  officers  appointed 
or  elected  to  guard  the  people  against  the  fraud  and 

1  See  the  interesting  argument  in  favor  of  the  taxation  of  railroads  upon 
their  net  income  in  “Railway  Expenditures:  their  Extent,  Object,  and 
Economy,”  by  Marshall  M.  Kirkman,  vol.  i,  pp.  263-290. 

2  See  the  language  of  Judge  Danforth  in  People  ex  rel.  N.  Y.  El.  R.  R. 
Co.  v.  Commissioners  of  Taxes,  82  N.  Y.,  459,  at  page  465. 

3  See  Lehigh  Crane  Iron  Co.  v.  Commonwealth,  55  Pa.  St.,  448  ;  Com¬ 
monwealth  v.  C,  P.  &  A.  R.  R.  Co.,  29  Pa.  St.,  370. 
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oppression  of  railroad  companies  and,  therefore,  little 
likely  to  be  in  sympathy  with  such  corporations,  a 
committee,  composed  of  Charles  Francis  Adams,  Jr., 
W.  B.  Williams  and  J.  H.  Oberly,  was  appointed  to 
report  a  plan  for  an  equitable  and  uniform  system  of 
railroad  taxation.  That  committee,  after  examining 
the  different  methods  of  railroad  taxation  in  use  in 
America  and  Europe,  decided  in  favor  of  taxing  rail¬ 
roads’  gross  receipts  and  real  property  outside  of 
their  road-bed.  The  following  extracts  from  their 
report  bear  directly  upon  the  matter  in  hand.  “  The 
conclusion  reached  by  the  committee  as  the  result  of 
their  investigations  can  be  very  briefly  stated.  The 
requisites  of  a  correct  system  of  railroads  as  of  other 
taxation,  are  that  it  should,  in  so  far  as  it  is  possible, 
be  simple,  fixed,  proportionate,  easily  ascertainable, 
and  susceptible  of  ready  levy.”  “  The  conclusion 
at  which  your  committee  arrived  was  that  all  the 
requisites  of  a  sound  system  were  found  in  taxes 
on  real  property  and  on  gross  receipts,  and  in  no 
other ;  in  fact,  that  when  these  were  properly  im¬ 
posed,  no  other  taxes  were  or  could  be  necessary,  as 
nothing  would  escape  untaxed.  Under  this  system, 
the  real  estate  of  the  railroad  corporations,  held  for  cor¬ 
porate  use  outside  of  their  right  of  way,  would  be  locally 
assessed  exactly  in  the  same  way  as  the  real  estate 
of  private  persons  or  of  other  corporations  adjoining 
it  was  assessed.  There  would  be  no  distinction 
made  in  regard  to  it.  It  is  the  ordinary  tax  on  real 
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property.  Beyond  that  a  certain  fixed  percentage, 
established  by  law  and  of  general  application,  should 
be  assessed  on  the  entire  gross  earnings  of  the  cor¬ 
porations,  and  this  should  be  in  lieu  of  all  forms  of 
taxation  on  what  is  known  as  personal  property. 

“  It  does  not  need  to  be  pointed  out  that  this  system 
is  perfectly  simple  ;  that  under  it  taxation  is  fixed  by 
a  general  law  and  not  by  local  valuations  ;  that  it  is 
thoroughly  proportionate,  inasmuch  as  the  amount 
levied  depends  on  the  volume  of  gross  receipts ;  final¬ 
ly,  it  can  be  ascertained  by  any  one,  and  can  by  no 
possibility  be  evaded.”  The  committee,  after  exam¬ 
ining  the  methods  of  taxing  railroads  all  over  the 
civilized  world,  unanimously  agree  in  pronouncing 
that  in  New  York  the  worst,  saying  :  “It  does  not 
need  to  be  pointed  out  that  a  system  such  as  this 
*  *  *  compels  the  corporations,  in  self-defense, 

to  an  active  participation  in  local  politics.  Indeed,  it 
is  not  too  much  to  say,  that,  as  a  system,  it  is  open 
to  almost  every  conceivable  objection.  “  The  Michi¬ 
gan  and  Wisconsin  systems  would  seem  to  be  espe¬ 
cially  commendable.”  1 

In  Wisconsin,  railroads  pay  taxes  only  upon  their 
«  gross  earnings  ”  2  The  same  rule  prevails  in  Min¬ 
nesota.3  The  only  tax  ever  imposed  by  the  National 
Government  upon  railroads  was  a  tax  upon  their 
gross  receipts,  together  with  a  tax  upon  the  dividends 

1  State  Railroad  Commissioners’  Report  on  Railroad  Taxation,  pp.  4.  5. 


^Revised  Statutes  of  Wisconsin,  1878,  title  xiii.  ch.  li,  p.  388. 

3  General  Statutes  of  Minnesota  for  1878,  ch.  11,  sec.  128-142,  pp.  247 
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and  interest  paid  by  them  1  ;  thus  forming  a  combi¬ 
nation  of  a  tax  upon  gross,  with  a  tax  upon  net,  in¬ 
come.  In  Michigan 2  and  Maine,3  the  Maine  law 
'  having  been  passed  after  and  on  account  of  the 
recommendations  of  the  railroad  commissioners,  rail¬ 
roads  pay  taxes  only  upon  their  gross  receipts  and 
upon  land  outside  of  the  road-bed.  In  Pennsylvania, 
they  pay  a  tax  based  upon  the  amount  of  their  divi¬ 
dends  ;  that  is,  such  a  tax  as  is  recommended  by 
von  Stein,  a  tax  upon  their  net  income  ;  and  also  a 
tax  upon  their  gross  receipts.  Their  tracks  and 
road-beds  are  exempt  from  taxation  throughout 
the  State,  and  so  is,  everywhere  except  in  Phila¬ 
delphia  and  Pittsburgh,  all  their  real  estate  needed 
for  the  exercise  of  their  franchises.4  In  Mississippi, 
railroads  pay  a  franchise  tax  varying  from  twenty  to 
eighty  dollars  for  every  mile  of  track  used  by  them  ; 
and  are  not  taxed  upon  their  real  estate,  except  for 
such  as  is  not  used  for  railroad  purposes.5  The  Illi¬ 
nois  railroad  commissioners  recently  strongly  recom¬ 
mended  the  adoption  in  that  State  of  the  system 
recommended  at  the  convention,  saying:  “  That  it 
should  be  adopted  without  delay,  no  one  who  has 
given  the  subject  consideration  can  doubt.”6  Other 

1  U.  S.  Statutes  at  Large,  vol.  12,  p.  468  ;  and  vol.  13,  pp.  275,  277,  and 
284  ;  vol.  14,  pp.  135  and  139. 

2  Michigan  Laws  of  1873,  No.  198,  article  iii. 

3  Maine  Laws  of  1881,  ch.  91  (p.  75). 

4  Pennsylvania  Laws  of  1877,  Act  No.  5  (p.  6)  ;  and  Laws  of  1879,  Act 

No.  122  (p.  112). 

6  Revised  Code  of  Mississippi,  1880,  ch.  10,  sec.  597-608  (pp.  195-197). 

*  Report  of  the  Illinois  Railroad  and  Warehouse  Commissioners  for  1879, 

p.  XXV. 
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instances  of  similar  taxation  in  the  United  States 
might  be  mentioned,  had  I  not  too  great  respect  for 
my  readers’  patience. 

An  examination  of  the  statute-books  of  Europe 
shows  that  the  taxation  of  railroads  there  is  based 
almost  exclusively  upon  their  gross  receipts  or  their 
net  income.  In  Great  Britain,  the  sole  railroad 
taxes  are  an  annual  national  tax  of  five  per  cent,  of 
their  gross  receipts  from  passengers,1 *  from  which, 
however,  the  receipts  from  passengers  carried  on 
parliamentary  trains,  which  correspond  to  the  com¬ 
mission  trains  on  the  elevated  roads,  are  exempt  , 
the  British  Government  thus  recognizing  the  expedi¬ 
ency  of  reducing  fares  to  almost  cost  pi  ice  and 
making  up  for  the  reduction  by  an  exemption  from 
taxation  ;  and  the  local  rates  based  upon  the  ‘  net 
annual  value  ”  of  the  land  which  they  own.3  The 
former  method  is  especially  praised  by  the  American 
Railroad  Commissioners.  I  have  before  me,  as  I 
write,  a  blue  book  containing  over  eight  hundred 
closely  printed  pages  of  testimony  concerning  the 
abuses  in  the  management  of  British  railroads.  The 
complaints  are  very  similar  to  those  made  in  New 
York  before  the  Hepburn  Committee,  and  are  nearly 
as  numerous  ;  but  not  a  single  witness  grumbles, 
because  he  thinks  the  railroads  do  not  pay  their  fair 
share  of  the  expenses  of  government.  In  Hungary, 


1  5  &  6  Victoria,  c.  79. 

3  7  &  8  Victoria,  c.  85,  sec.  9. 

3  Hodges  on  Railways,  pp.  629-676. 
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railroads  pay  a  single  tax  calculated  in  a  somewhat 
complicated  manner,  of  which  a  former  American 
minister  at  Vienna  said  :  “  In  effect  it  is  a  tax  on 

the  gross  receipts,  while  in  law  it  is  a  tax  on  private 
business.’’ 1  In  Belgium  they  pay  but  two  taxes  ;  one 
of  a  little  over  two  per  cent,  upon  their  net  income, 
and  the  other  upon  such  land  as  they  own  and  do 
not  use  for  railroad  purposes.2  The  Prussian  gov¬ 
ernment  collects  of  railway  companies  a  single  state 
tax  upon  their  net  income  3  :  and  leaves  them  sub¬ 
ject  to  local  taxation,  based  chiefly  upon  the  gross 
receipts  from  the  use  of  their  buildings  and  so  much 
of  their  land  as  is  not  included  in  their  road-beds, 
which  are  everywhere  exempt ;  but  in  some  places 
including  an  additional  tax  upon  their  net  income.4 
In  the  other  states  of  the  German  Empire,  railroads 
are  very  lightly  taxed.5  In  Russia,  they  pay  only  a 
tax  based  upon  a  varying  percentage  of  their  gross 
receipts  from  passenger  traffic.6  In  Sweden,  I  am 
informed,  that  they  are  subject  only  to  local  taxation 

1  See  the  Despatch  of  Hon.  John  A.  Kasson  to  the  State  Department, 
printed  with  the  State  Railroad  Commissioners’  Report  on  Railroad  Taxa¬ 
tion,  pp.  26-27. 

2  See  the  Despatch  of  Hon.  William  C.  Goodloe  to  the  State  Department, 
printed  with  the  State  Railroad  Commissioners’  Report  on  Railroad  Taxa¬ 
tion  pp.  15-17. 

3  Prussisches  Eiseubahn  Gesetz  von  1853. 

4  Rechts  Lexicon,  von  Franz  von  Holtzendorff,  Bd.  i,  pp.  671-672.  I  am 
under  obligations  to  Professor  R.  M.  Smith,  of  Columbia  College,  and 

Mr.  Willard  Parker  Butler,  of  New  York,  for  valuable  assistance  m  ascer¬ 
taining  the  details  of  Prussian  railroad  taxation. 

6  Lehrbuch  der  Finanz-Wissenschaft,  von  Lorenz  von  Stein,  Bd.  ii,  pp. 
149-150. 

6  See  the  Despatch  of  W.  H,  Edwards  to  the  State  Department,  printed 
with  the  State  Railroad  Commissioners’  Report  on  Railroad  Taxation,  pp. 
28-30. 
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based  upon  their  net  income,  and  that  persons  a  part 
of  whose  land  has  been  taxed  for  the  use  of  the  road, 
still  pay  taxes  upon  it,  provided  that  the  rest  of  their 
property  has  been  thereby  enhanced  in  value  ;  the 
Swedish  Government  thus,  apparently,  recognizing 
the  debt  due  by  such  landowners  to  the  state.1 
In  Denmark  railroads  have  never  been  taxed  at  all.2 
Such  taxes  are,  I  need  hardly  say,  in  addition  to  the 
indirect  taxes  which  railroads  everywhere  pay  in 
common  with  other  members  of  the  community  ;  for 
example,  the  customs  upon  the  materials  for  their 
construction.  These  are  nowhere  so  high  as  those 
upon  the  elevated  railroads,  whose  owners  have  to  pay 
for  the  materials  of  which  their  structures  are  built 
and  repaired,  an  artificial  price  raised  by  the  tariff 
from  thirty-five  up  to  seventy-six  per  cent,  above 
what  they  would  have  cost  without  it. 

The  New  York  method  of  imposing  an  additional 
direct  tax  upon  these  structures  was  adopted  in  sup¬ 
posed  accordance  with  the  Revised  Statutes,  which 
went  into  effect  on  the  first  day  of  January,  1828. 
At  that  time  no  railroad  had  been  built  and  but  one 
railway  charter  granted  in  the  State.  “  It  is  not  sur¬ 
prising,  therefore,”  said  Chancellor  Walworth,  “that 
no  special  provision  in  relation  to  such  companies 

1 1  have  been  unable  to  obtain  a  copy  of  the  Swedish  laws,  but  am  in¬ 
debted  to  Mr.  Philip  Washburn  Moen,  of  Worcester,  Mass.,  and  to  Mr. 
Andrew  Lefren,  editor  of  the  Nordstjernan ,  of  New  York,  for  my  informa¬ 
tion  upon  this  subject. 

2  M.,  C.  S.  A.  de  Bille,  the  Minister  from  Denmark  to  the  United  States, 
has  kindly  furnished  me  with  detailed  information  concerning  the  Danish 
tax  laws. 
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should  be  found  in  the  tax  laws.”  1  These  laws  were 
framed  with  little  consideration.  “  There  is  some¬ 
thing  remarkably  strange  in  the  history  of  this  State 
on  the  subject  of  taxation.  In  the  Constitutional 
Convention  of  1821,  composed  of  men  of  the  highest 
intellectual  culture,  of  great  legal  ability,  and  of  po¬ 
litical  wisdom  rarely  if  ever  equalled  ;  yet  in  that 
convention  of  truly  wise  men  the  subject  of  taxation 
was  not  referred  to  in  any  of  the  debates  of  the  con¬ 
vention.  We  can  account  for  this  only  upon  the  fact, 
that  at  that  time  taxes  were  of  so  inconsiderable  an 
amount  as  not  to  excite  any  discussion  among  the 
people.  The  State  tax  was  one  mill  on  the  dollar 
valuation,  and  from  the  year  1826  to  1842  there  was 
no  State  tax.”  2  The  Revised  Statutes  define  land 
subject  to  taxation  as  follows  :  “  The  term  land  as 

used  in  this  chapter  shall  be  construed  to  include  the 
land  itself,  all  buildings  and  other  articles  erected 
upon  or  affixed  to  the  same,  all  trees  and  underwood 
growing  theron,  and  all  mines,  minerals,  quarries, 
and  fossils  in  and  under  the  same,  except  mines  be¬ 
longing  to  the  State  ;  and  the  terms  of  ‘  real  estate  ’ 
and  ‘  real  property,’  whenever  they  occur  in  this 
chapter  shall  be  construed  as  having  the  same  mean¬ 
ing  as  the  term  land  thus  defined.” 3  The  apparent 
intent  of  this  definition  is  to  oblige  the  owners  of 
land  to  pay  taxes  upon  such  other  property  owned 

1  Mohawk  and  Hudson  River  R.  R.  Co.  v.  Clute,  4  Paige  384,  at  pages 
394-395. 

2  State  Assessors’  Report  for  1879,  pp.  17-18. 

3  1  R.  S.,  chap.  13,  title  4,  p.  387. 
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by  them  as,  in  the  eye  of  the  common  law,  were 
considered  fixtures,  and  the  ownership  of  which 
would  pass  to  any  who,  by  purchase  or  inheritance, 
acquired  the  title  to  the  land  upon  which  they  were. 
No  part  of  the  common  law  is  the  subject  of  more 
ridicule  than  that  relating  to  fixtures ;  but  in  the  case 
of  the  elevated  railroads  the  courts  have  construed 
this  statute  so  as  to  make  the  doctrine  utterly 
absurd.  For,  in  compliance  with  it,  they  have  held  ; 
disregarding,  or,  as  far  as  appears  from  their  opin¬ 
ions,  not  having  their  attention  called  to,  the  doctrine 
laid  down  by  Chief- Justice  Shaw  in  Massachusetts, 
and  followed  in  Pennsylvania 1 ;  that  structures  made 
of  steel  and  iron,  owned  by  railroad  corporations, 
and  authorized  for  the  public  convenience,  may  be 
taxed  as  land,  for  no  other  reason  than  because  their 
owners  use,  as  a  receptacle  for  the  columns  that  sup¬ 
port  them,  the  public,  untaxed  streets  in  the  city  of 
New  York  :  and  that,  too,  in  the  face  of  a  statutory 
contract,  providing  that  the  payment  of  a  “  quarter- 
annual”  proportion  of  the  net  income  derived  from 
their  use  “  shall  be  the  legal  compensation  in  full  for 
the  use  and  occupancy  of  the  streets”  by  one  of 
those  railroad  companies.2  How  true  are  the  words 
of  Mr.  Justice  Hunt,  subsequently  of  the  Supreme 
Court  of  the  United  States,  when  on  the  Commission 
of  Appeals.  “  When  the  tax  laws  of  this  State  were 
passed  railroad  corporations  were  unknown  to  us. 


1  See  pages  13-15. 

2  People  ex  rel.  N.  Y.  El.  R.  R.  Co.  v.  Com’rs  of  Taxes,  82  N.  Y. ,  459. 
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No  such  institutions  then  existed  in  the  State,  and 
the  laws  respecting  the  assessment  and  taxation  oi 
real  and  personal  estate  reach  them  only  and  quite 
awkwardly ,-  through  the  laws  respecting  incorpora¬ 
tions  generally.”  1 

“  Es  erben  sich  Gesetz  und  Rechte, 

Wie  eine  ewige  Krankheit  fort ; 

Sie  schleppen  von  Geschlecht  sich  zum  Geschlechte, 
Und  riicken  sacht  von  Ort  zu  Ort. 

Vernunft  wird  Unsinn,  Wohlthat  Plage  ; 

Well’  dir  dass  du  ein  Enkel  bist  !  ” 

No  wonder  that,  immediately  after  this  decision,  ap¬ 
parently  fearing  lest  it  might  be  subsequently  over¬ 
ruled  by  the  court  that  made  it,  those  who  pretend  to 
protect  the  interests  of  this  city  should  have  procured 
the  hurried  passage  by  the  legislature  of  a  statute 
specifically  taxing  elevated  railroads  as  “land.”  2  Be¬ 
sides  that  statute,  but  nine  others  can  be  found  which 
refer  to  the  taxation  of  railroads  in  this  State.  Of 
these,  the  first  imposed  a  tax  equivalent  to  the  canal 
tolls  upon  the  carriage  of  every  article  by  a  railroad 
in  competition  with  a  canal.3  The  second  repealed 
the  former.4  Three  more  provide  a  special  mode  for 
the  payment  and  collection  of  taxes  after  their  assess¬ 
ment  against  railroad  companies.5  And  the  re¬ 
mainder  impose  a  tax  upon  these  and  other  corpo- 

1  People  ex  rel.  Buffalo  R.  R.  Co.  v.  Barker,  48  N.  Y.,  70,  at  page  78. 

2  Laws  of  1881,  ch.  293. 

3  Laws  of  1847,  ch.  270. 

4  Laws  of  1851,  ch.  497. 

6  Laws  of  1880,  ch.  506  ;  Laws  of  1881,  ch.  675  ;  Laws  of  1882,  ch.  319. 
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rations,  based  partly  upon  their  net  income  measured 
by  their  dividends,  and  partly  upon  their  gross  re¬ 
ceipts.1  The  first  of  these  last  statutes,  which  the 
other  two  amend,  was  passed  before  the  decision  of 
the  Court  of  Appeals  taxing  elevated  railroads  as 
land  ;  and  provided,  that  payment  of  the  tax  should 
relieve  corporations  from  any  further  taxation  except 
upon  their  real  estate. 

If  it  be  asked  why  an  effort  should  be  made  to 
alter  the  manner  of  taxing  the  elevated  railroads 
alone,  and  not  for  a  general  reform  of  all  railroad 
taxation,  the  answer  is  plain.  In  attempts  at  reform 
of  every  kind,  he  is  most  likely  to  succeed  who  at¬ 
tempts  to  eradicate  but  a  single  abuse  at  a  time. 
There  are  few  bad  laws  that  have  not  enlisted  in 
their  defence  a  swarm  of  officials,  or  others,  who 
profit  by  them  at  the  expense  of  the  public.  If, 
therefore,  several  are  sought  to  be  repealed  together, 
the  band  of  opponents  is  nearly  always  strong 
enough  to  defeat  the  attempted  improvement. 
Whereas,  if  each  is  attacked  singly,  those  who  profit 
by  the  others  are  usually  too  selfish  and  ignorant  to 
combine  to  protect  it.  Moreover,  this  is  a  matter 
of  more  importance  than  the  other  railroad  taxes, 
since  it  increases  the  daily  expenses  and  tends  to 
endanger  the  safety  of  more  than  half  of  the  voters 
in  the  city  of  New  York.  And  the  legislatures  ac¬ 
tion  in  enacting  a  separate  system  of  laws  regulating 


1  Laws  of  1880,  ch.  542  ;  Laws  of  1881,  ch.  361  ;  Laws  of  1882,  ch.  151. 
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the  construction  and  management  of  roads  like  these 
would  seem  to  indicate  that  there  can  be  no  impro¬ 
priety  in  creating  for  them  a  separate  system  of 
taxation. 

To  seriously  refute  the  only  other  objection  that 
can  be  urged  against  such  a  wise  and  salutary  meas¬ 
ure  seems  almost  an  insult  to  the  reader’s  intelli¬ 
gence.  And  yet  it  is  continually  urged  by  news¬ 
papers,  having  a  wide  circulation  amongst  all  classes 
in  the  community,  which  constantly  reiterate,  either 
directly  or  by  implication,  as  a  reason  for  the  con¬ 
tinuance  of  the  present  mischievous  and  senseless 
system  of  taxation  to  which  the  elevated  railroads 
have  hitherto  unsuccessfully  been  sought  to  be  sub¬ 
jected,  that  they  are  wealthy  corporations. 

That  corporations  should  be  taxed  any  more  heavi¬ 
ly  than  other  individuals  with  the  same  or  greater 
means ;  for  example,  that  the  Anti-Monopoly  League 
should  be  taxed  more  heavily  than  William  H.  Van¬ 
derbilt,  can  depend  on  but  two  reasons  :  either  that 
they  receive  more  benefit  from  the  government,  or 
that  their  existence  and  prosperity  should  be  dis¬ 
couraged.  The  characteristics  which  distinguish  a 
corporation  from  any  other  band  of  individuals,  such 
as  a  co-partnership,  engaged  in  a  similar  business, 
are,  that  the  members  of  the  former  are  exempt  from 
individual  liability  for  most  of  the  contracts  made 
and  torts  committed  in  the  management  of  the  com¬ 
mon  interests  ;  that,  when  a  corporation  appears  in 
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court  as  plaintiff  or  defendant,  certain  technical  rules 
of  practice  and  causes  of  delay,  which  would  be  more 
of  a  hindrance  to  its  opponent  than  to  itself,  are  not 
insisted  upon  ;  that  it  is  under  the  immediate  super¬ 
vision  of  public  officials,  who  are  empowered  to 
interfere  with  its  internal  management  for  the  pro¬ 
tection  of  its  creditors  and,  in  a  few  rare  cases,  of  its 
stockholders,  and  to  prevent  it  from  doing  any  thing 
not  authorized  by  its  charter.  Of  these,  the  last  two 
evidently  exist  more  for  the  benefit  of  the  general 
public  than  for  that  of  the  holders  of  shares  in  the 
corporation  ;  and,  by  the  statutes  of  New  York,  the 
practice  in  actions  brought  by  or  against  every  asso¬ 
ciation  “  consisting  of  seven  or  more  persons  ” 1  is 
substantially  the  same  as  in  those  to  which  a  cor¬ 
poration  is  a  party.  The  exemption  of  stockholders 
from  individual  liability  for  the  corporate  debts  is  not 
so  great  as  that  which  a  limited  partner  may  obtain 
from  the  debts  of  the  co-partnership  to  which  he  be¬ 
longs,  or  that  for  which  any  individual  may  stipulate 
in  his  contracts.  The  only  privilege  of  any  value, 
therefore,  which  a  corporation  receives  from  the 
State  consists  in  the  freedom  of  its  members  from  re¬ 
sponsibility  beyond  what  they  have  paid,  or  agreed  to 
pay,  into  its  treasury  for  the  wrongful  acts  of  its  ser¬ 
vants  when  employed  in  the  common  business  ;  which 
immunity  is  also  given  to  all  ship-owners,  whether 
corporations  or  private  individuals.2  That  this  privi- 


1  Code  of  Civil  Procedure,  sections  1919-1924. 

2  U.  S.  R.  S.,  sections  4283-4285. 
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lege  should  be  paid  for  by  them  seems  no  more 
than  proper.  It  is  not,  however,  so  valuable  but 
that  the  State  could  obtain  adequate  compensation 
by  charging  a  moderate  price  for  the  issue  of  the 
charter,  as  has  been  recommended  by  the  State  As¬ 
sessors  in  their  report  for  1881.1  Were  the  State  to 
indemnify  out  of  the  fund  thus  accumulated  all  per¬ 
sons  who  are  unable  to  collect  judgments  which 
they  have  recovered  in  suits  against  corporations 
for  their  torts  ;  as  in  some  New  England  towns  the 
owners  of  sheep  who  have  been  injured  by  dogs  are 
made  whole  out  of  the  proceeds  of  the  dog  tax  ;  one 
great  evil  which  the  law  now  tolerates  would  be 
cured.  But  whatever  disposition  were  made  of  the 
money,  such  a  tax  would  be  much  more  in  harmony 
with  the  principles  upon  which  our  institutions  are 
founded,  and  those  of  sound  public  policy,  than  one, 
which  impedes  in  their  competition  with  men  of  large 
private  fortunes  the  shareholders  in  corporations, 
usually  men  of  moderate  means  and  unable  to  engage 
in  any  undertaking  of  magnitude  without  thus  adding 
their  petty  savings  together.  A  tax  discriminating 
against  corporations  favors  the  rich  at  the  expense 
of  the  poor  ;  and  tends  to  discourage  the  union  of 
men  interested  in  a  common  object,  together  with 
the  accompanying  advantages  derived  from  the  re¬ 
sulting  economy  of  wealth  and  labor,  and  promo¬ 
tion  of  thrift,  forethought,  and  mutual  trust,  the  virt- 


1  State  Assessors’  Report  for  1881,  p.  17. 
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ues  that  distinguish  civilized  men  from  the  savage. 

“  The  invention  of  corporations  has  been  justly 
described  by  a  high  authority  upon  the  subject 
as  one  which,  ‘  perhaps  more  than  any  other 
human  device,  has  contributed  to  the  civilisation  of 
Europe  and  the  freedom  of  its  states.’  ‘  By  this 
means,’  says  the  same  writer,  ‘  municipalities  were 
furnished  with  a  form  of  government  which  never 
wore  out.  Charitable  trusts  were  secured  to  the 
objects  of  them  so  long  as  such  objects  should 
continue  to  be  found,  the  protection,  improvement 
and  encouragement  of  trades  and  arts  were  perma¬ 
nently  provided  for,  and  learning  and  religion  kept 
alive  and  cherished  in  times  through  which  prob¬ 
ably  no  other  means  can  be  mentioned  that  would 
appear  equally  well  qualified  to  preserve  them.’”  1 
Accordingly,  we  find  that  every  writer  whose  opin¬ 
ion  upon  the  subject  is  of  any  value,  criticises  all 
attempts  to  cast  a  disproportionate  share  of  the  pub¬ 
lic  burdens  upon  corporations.  For  example,  Chief- 
Justice  Cooley,  of  Michigan,  who  has  made  a  special 
study  of  both  the  economic  and  the  municipal  laws 
affecting  taxation,  says  :  “  There  is  no  hardship — 
though  there  is  sometimes  inequality — in  the  taxa¬ 
tion  of  corporate  franchises  when  they  exist  as  special 
privileges,  and  those  privileges  are  accepted  with 
knowledge  that  they  may  be  thus  burdened.  When, 
however,  corporations  exist  under  general  laws  which 

1  Professor  T.  E.  Holland,  in  his  work  on  Jurisprudence  (2d  ed.),  p. 
254  5  citing  Grant  on  Corporations,  p.  4. 
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present  equal  opportunities  for  all,  it  is  hard  to  see 
what  special  privilege  there  is  to  tax  ;  especially  if 
the  corporate  business  is  something  in  which  co¬ 
partnerships  or  individuals  may  compete,  a  tax  on 
a  corporation  which  the  co-partnership  or  individual 
in  the  same  business  is  exempt  from  would  be  mani¬ 
festly  unequal  and  unjust.  It  is  difficult,  for  instance, 
to  understand  how  a  special  tax  on  a  newspaper  cor¬ 
poration  could  be  just  when  the  corporation  must,  in 
addition,  pay  all  the  taxes  on  its  property  and  busi¬ 
ness  which  are  levied  on  the  owners  of  a  rival  es¬ 
tablishment  which  is  not  incorporate.”  1  Thus,  un¬ 
less  indeed  it  should  be  thought  expedient  to  levy  a 
discriminating  tax  upon  corporations  chartered  in 
other  States  for  the  purpose  of  transacting  business 
here  without  being  subject  to  the  supervision  of  our 
laws,  there  is  no  sound  reason  for  levying  a  higher 
tax  upon  the  newspaper  Truth ,  which  is  the  prop¬ 
erty  of  The  Local  Publishing  Company,  a  Con¬ 
necticut  corporation,  than  upon  the  New  York 
Herald ,  which  is  owned  by  James  Gordon  Bennett. 
Certain  corporations  have,  however,  special  privi¬ 
leges  granted  to  them  by  the  State.  Amongst  these 
are  railroad  companies,  who,  by  the  exercise  of  their 
right  of  eminent  domain,  can  appropriate  to  their 
uses  land  against  the  owner’s  will,  and  thus  often 
acquiring  what  is  by  far  the  shortest  and  in  some 
cases  the  only  way  between  two  different  places, 

1  Principles  that  should  Govern  in  the  Framing  of  Tax  Laws,  by 
Thomas  M.  Cooley,  p.  13. 
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can,  being  thereby  safe  from  competition,  if  un¬ 
checked  by  law,  charge  for  the  services  they  render 
a  price  only  limited  by  their  fear  of  altogether  stop¬ 
ping  travel.  Did  the  State  possess  no  power  to 
take  from  them  this  great  advantage  by  compelling 
the  reduction  of  their  fares,  it  would  act  wisely  in 
sweeping  by  taxation  into  its  own  coffers  the  gains 
received  by  their  shareholders  in  excess  of  the  usual 
return  to  the  owners  of  the  same  amount  of  capital 
invested  in  other  employments.  But,  even  then,  a 
prudent  financier  would  seek  to  proportion  the  tax 
to  the  benefit,  and  not  impose  one  that  bore  no  re¬ 
lation  to  the  profits  of  the  corporation,  and  could  be 
diminished  by  its  systematic  neglect  of  the  public 
interest.  Would  he  be  likely  to  persist  in  such  a  tax 
after  experience  had  taught  him  the  impossibility  of 

enforcing  it  ? 

In  short :  There  is  grave  doubt  as  to  the  constitu- 
tionality  of  the  present  method  of  taxing  the  elevated 
railroads.  There  is  no  doubt  about  its  folly,  whether 
it  be  judged  by  the  opinions  of  statesmen,  jurists, 
men  of  affairs,  political  economists,  railroad  com¬ 
missioners,  railroad  officials,  or  any  one  else  who 
has  considered  the  subject  either  practically  or 
theoretically.1  It  is  repugnant  alike  to  the  dictates  of 


to^h^foll^vir^^ass^e^oin^thLe ^pirdon^of' 

££ Motion  of  these  works,  heavy  expenditures  have  been  incurred,  and  large 
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patriotism  and  the  promptings  of  the  meanest  motives 
of  self-interest.  It  has  no  similarity  to  any  system 
which  other  nations,  our  own  national  government,  or 
our  sister  States  have  been  taught  by  experience  to 
adopt.  Its  faults  are  peculiarly  its  own  :  and  its  ex¬ 
debts  contracted  by  way  of  loans  of  money  and  otherwise,  so  that  the  com¬ 
panies  are  ill  able  to  bear  the  pressure  of  a  heavy  taxation.  The  expense 
of  running  the  cars,  making  repairs,  and  meeting  contingencies  is  very  great, 
and  when  to  this  shall  be  added  the  interest  on  debts  incurred,  little  or  no 
profit  can  be  realized  to  the  stockholders  for  some  years  after  the  road  is  in 
operation.  Lands,  of  necessity,  are  often  received  in  payment  of  stock. 
These  lands  are  taxed,  the  same  as  land  held  by  an  individual,  on  the  plaus¬ 
ible  ground  that  the  lands  of  a  corporation  should  be  taxed  the  same  as  the 
lands  of  an  individual.  But  these  lands  are  never  held  by  the  corporation 
for  the  purpose  of  culture,  but  to  be  converted  into  money,  or  for  the  occu¬ 
pancy  of  the  road.  They  do  not  in  the  general,  as  the  lands  of  an  agricul¬ 
turalist,  afford  a  profit  by  an  increase  of  value.  But  the  corporation  is  taxed 
for  the  lands,  and  also  for  the  structures  made  by  borrowed  capital.  This, 
in  effect,  is  a  taxation  on  borrowed  money,  and  is  an  addition  to  the  interest. 

“In  all  enterprises  intimately  connected  with  the  public  interest,  such  as 
railroads,  banks,  &c.,  which  require  a  large  investment  of  capital,  there  is 
no  mode  of  taxation  so  equal  or  just  as  a  tax  upon  the  profits.  Such  in¬ 
vestments  are  subject  to  many  contingencies,  which  do  not  affect  real  estate. 
No  estimate  can  show  the  expenditure  required  on  a  railroad,  nor  the  losses 
of  a  bank.  As  a  common  carrier,  the  railroad  is  responsible  for  injuries  done 
to  persons  and  property,  through  the  neglect  or  want  of  skill  in  its  agents  ; 
and  experience  has  shown  that  juries  are  inclined  most  liberally  to  compen¬ 
sate  all  who  suffer,  by  finding  liberal,  if  not  extravagant,  damages.  Banks 
are  liable  to  imposition  and  losses  through  the  failures  of  borrowers,  counterfeit 
notes  and  drafts,  which  no  one  can  foretell.  These  casualties  place  at  greater 
hazard  the  moneys  invested  in  railroads  and  banks  than  in  real  estate  ;  and, 
although  these  establishments  may  be  owned  by  individuals,  yet  they  are  so 
intimately  connected  with  the  public  interest  and  welfare  that  stockholders 
are  distinguishable  from  the  owners  of  other  property.  Taxation  should  be 
so  laid  on  each  classification  of  property  as  to  operate  equally.  Now,  noth¬ 
ing  can  be  more  unequal  than  the  above  taxation  of  railroads.  The  cost  of 
the  work  affords  no  criterion  in  regard  to  the  profits.  This  depends  upon  loca¬ 
tion  and  other  circumstances  which  have  no  connection  with  the  cost  of  con¬ 
struction  ;  and  yet  all  of  them  afford  more  or  less  public  accommodation. 
These  great  improvements  are  made,  generally,  with  the  means  afforded  by 
the  capitalists  of  other  States  or  countries,  and  we  are  enriched  by  the  ex¬ 
penditure.  These  roads  will  not  be  kept  in  good  repair,  and  be  safe  for  pas¬ 
sengers,  unless  the  stockholders  shall  receive  a  reasonable  interest  for  their 
advances  ;  and  this,  and  our  entire  equality  of  taxation,  can  only  be  attained 
by  a  charge  upon  the  profits.  From  indications  not  to  be  mistaken,  these 
great  lines  are  in  danger  of  being  embarrassed,  if  not  destroyed,  by  taxa¬ 
tion.” 
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istence  here  is  due  entirely  to  chance.  The  taxes 
sought  to  be  collected  bear  no  proportion  to  the 
ability  of  the  companies  to  pay  them,  or  to  the  bene¬ 
fits  which  they  receive  from  the  State  ;  are  so  burden¬ 
some  as  to  discourage  the  investment  of  money  in 
other  schemes  for  the  improvement  of  the  city  ;  and 
are  ingeniously  contrived  to  punish  the  managers  of 
these  roads  for  every  dollar  that  they  spend  in  caring 
for  the  comfort  or  the  safety  of  the  travellers  upon 
them.  Their  assessment  is  made  in  such  a  manner 
as  to  almost  necessarily  produce  that  insolence  and 
corruption  amongst'  our  city  officials,  to  which  they 

were  previously  too  prone. 

To  expect  that  we  can  soon  procure  a  repeal 
of  all  taxation  of  these  railroads  and  a  correspond¬ 
ing  reduction  of  their  fares,  necessitates  a  belief 
that  the  minds  of  the  average  voter  and  legislator 
have  reached  a  higher  stage  of  development  than 
any  evidence  with  which  I  am  acquainted  tends  to 
prove.  And,  moreover,  it  is  doubtful  whether  it 
would  be  expedient  to  make  such  a  radical  change, 
unless  we  first  placed  our  whole  system  of  taxa¬ 
tion  upon  a  sensible,  logical,  and  consistent  basis. 
Until  that  far-distant  time,  however,  we  should 
at  least  seek  to  alleviate  the  disease  upon  the  body 
politic  by  altering  the  form  of  this  taxation  so  that  it 
will  produce  the  least  injurious  results.  That,  as 
has  been  proved  beyond  all  question,  will  be  done 
by  the  assessment  of  the  tax  upon  these  railroads 
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net  income  or  upon  their  gross  receipts,  the  percent¬ 
age  in  the  latter  case  being  less  than  in  the  form  ar. 

Through  their  blindness  to  the  fact,  that  by  op¬ 
posing  this  they  are  whipping  the  people  over  the 
backs  of  the  corporations,  the  leaders  of  the  Anti- 
Monopoly  party  remain  aloof  from  most  thoughtful 
men,  who  are  in  earnest  sympathy  with  every  move¬ 
ment  to  check  the  abuse  of  corporate  powers. 


